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Membership — John  W.  Wade.  State  Engineer,  Chairman. 
A.  N.  Yoder   Secretary  of  State. 
Timothy  E.  Collins,  State  Examiner. 


Helena,  Montana,  November  30,  1906. 
To  His  Excellency, 

Joseph  K.  Toole,  Governor, 
Helena,  Montana. 
•Sir  :— 

In  pursuance  of  law  we  here  present  the  Second  Biennial  Re- 
port of  the  Carey  Land  Act  Board  of  the  State  of  Montana,  cov- 
ering transactions  of  the  Board  from  November  30,  1904,  to  No- 
vember 30,  1906. 

The  functions  of  this  Board  and  the  powers  thereof  have  been 
much  amplified  since  our  first  report,  by  the  laws  of  1905 ;  chief 
amonsr  which  additional  functions  is  to  enter  into  new  contracts 
for  the  purpose  of  reclaiming  and  settling  lands  available  to  the 
State  through  the  Congressional  Act  known  as  the  "Carey  law." 

It  has  been  the  policy  of  this  Board  (composed  of  the  present 
membership)  to  act  with  the  utmost  caution  in  the  matter  of  the 
inauguration  of  projects — being  decidedly  inclined  to  the  behef 
that  it  was  better  to  be  too  slow  than  to  incur  the  blame  of  being 
too  fast  in  the  experiment  of  patenting  lands  through  the  State's 
intervention. 

We  believe,  however,  that  the  results  of  the  two  years  just  oast 
show  it  to  be  entirely  practicable,  and  even  desirable,  for  the 
State  to  continue  to  avail  itself  of  the  privilege  of  the  Federal  act 
above  referred.  That  it  is  to  us  apparent  that,  for  a  time  at 
least,  (and  as  long  as  large  tracts  of  the  public  lands  lie  open  to 
settlement),  this  work  will  be  self-sustaining. 

During  the  past  two  years  the  expenses  of  this  Board  have 
been  $3,774.43,  and  if  to  this  be  added  the  perdiem  of  the  State  En- 
gineer while  in  actual  service  on  Board  matters,  say  250  days  at 
$6.85,  of  $1,712.33,  the  total  expense  of  the  Board  will  be  $5,486.- 
76;  but  the  income  through  operations  of  the  Board  will  be  $5,- 
128.10  for  land,  and  $67.40  for  fees,  or,  together  $5,191.50,  which 
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i>  it^olt'  nearly  an  offset  for  the  entire  expense  of  the  Board,  in- 
cluding tlie  purchase  of  instruments.  But  the  Board  has  had  an 
additional  net  income  from  water  rentals,  of  $2,111.92.  This  addi- 
tional amount  for  water  rentals  makes  the  total  income  for  the 
two  years  $7,303.42.  thus  leavin_8^  a  balance  of  $1,816.66  over  and 
above  all  expenses  incurred  by  the  Board. 

Other  districts,  now  projected,  will  doubtless  add  materially 
to  this  fund  during:  the  next  two  years.  Several  tracts  of  gov- 
ernment lands  have  been  examined  b}-  the  State  Engineer  during 
the  past  two  years,  looking  to  their  segregation  under  the  Carey 
Act.  One  in  the  Missouri  valley,  near  Townsend,  of  some  20,000 
acres  ;  one  near  Dillon  (upon  which  quite  extensive  survey  was 
made),  comprising  30,000  acres;  one  at  Whitehall,  which  last 
proved  to  be  too  largely  held  in  private  ownership. 

The  tracts  spoken  of  as  near  Townsend  and  near  Dillon,  are  not 
entirel}-  abandoned,  but  it  is  hoped  that  while  these  projects  call 
for  very  expensive  reclamation,  small  tracts  ma}-  be  secured  in 
each  instance  by  an  expenditure  which  will  not  be  beyond  a  figure 
which  the  land  will  warrant.  Other  tracts  have  been  considered, 
upon  which,  as  yet,  no  surveys  have  been  made  either  through  the 
Board  or  by  prospective  contractors. 

The  original  districts,  Xos.  i,  2  and  4,  established  by  the  Arid 
Land  Grant  Commission  (predecessor  of  this  Board)  are  yet 
intact  as  to  segregation.  These  districts  will  be  here  considered 
in  order: 

District  Xo.  i,  near  Billings,  ^Montana,  as  finally  fixed  upon, 
-comprises  about  13,000  acres. 

District  No.  i. 

In  the  autumn  of  1903.  the  Carev  Land  Act  Board,  seekine 
•means  by  which  the  lands  near  Billings  (segregated  by  our  prede- 
cessor) might  be  reclaimed,  entered  into  negotiations  with  W.  T, 
Clark,  then  of  the  State  of  Washington,  looking  to  the  resumption 
of  efTorts  for  aforesaid  reclamation  of  these  lands  in  what  is 
known  as  District  Xo.  i. 

Mr.  Clark  associated  with  himself  other  parties,  since  known 
as  the  '"Billings  Land  &  Irrigation  Company,"  and  with  this 
company  this  Board  entered  into  a  contract  lor  the  final  reclama- 
tion and  settlement  of  the  Carey  Segregation  in  this  District,  and 
within  one  nionth  thereafter  the  said  company  had  200  t(|ams 
excavating  the  canal  on  practically  the  line  laid  out  by  the  engi- 
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neers  of  the  Carey  Land  Act  Board's  predecessor,  the  Arid  Land 
Grant  Commission,  some  six  years  before.  The  work  was  car- 
ried on  uninterruptedly  until  about  February  ^ist,  when  the 
ground  froze  to  such  a  depth  (about  six  inches)  that  it  precluded 
its  being  put  into  the  embankment.  From  this  time  until  the 
20th  of  ]\Iarch,  work  was  suspended,  as  the  frost  got  into  the 
ground  about  eleven  inches. 

About  February  ist,  1904,  work  on  the  1847-foot  tunnel  through 
the  sandstone  blufif  back  of  Billings  was  begun  and  was  com- 
pleted September  ist  following,  as  also  was  the  900-foot  flume,  70 
feet  high,  across  Alkali  Creek,  just  back  of  the  bluff,  at  the 
north  portal  of  said  tunnel.  While  this  work  was  going  on,  the 
canal  had  been  completed  from  the  intake  to  the  tunnel,  a  dis- 
tance of  20  miles,  including  some  four  miles  through  ground 
that  had  to  be  handled  by  a  steam  shovel,  it  being  luo  wet  to 
work  with  teams ;  also  beyond  the  flume  to  Five  Mile  Creek, 
thus  permitting  water  to  he  put  through  six  miles  of  laterals 
that  had  been  built,  so  that  each  of  the  quarter  sections  in  3,000 
acres  could  get  water.  Since  January,  1905,  the  canal  has  been 
completed  to  Crooked  Creek,  22  miles  further,  and  21  miles  of 
laterals  beyond  Five  Mile  Creek  have  been  constructed. 

Up  to  this  time  45  houses  have  been  built  on  land  sold  by 
this  company,  and  there  are  families  living  in  every  one  of 
them.  Twenty  miles  of  road  have  been  graded  and  a  total 
of  10,000  acres  sold,  of  which  2,584  acres  are  from  the  Carey  se- 
lection or  State  lands. 

During  the  past  year  Yellowstone  county  has  voted  bond.^ 
for  the  building  of  a  bridge  across  the  Yellowstone  river,  at  the 
1-16  corner  of  the  southeast  quarter  of  section  23,  township  2 
north,  range  27  east,  on  the  east  side,  which  will  put  all  the 
Carey  land  beyond  the  Twelve-Mile  Creek  in  touch  with  the 
Northern  Pacific  and  Burlington  railways  at  Huntley,  at  which 
point  it  is  expected  a  branch  office  of  the  company  will  be 
placed  as  soon  as  the  bridge  is  completed. 

B}-  reason  of  the  efforts  of  this  Board  in  the  reclamation  of 
lands  in  this  District,  and  activities  growing  out  of  it,  a  twelve 
hundred  ton  beet  sugar  factory  has  been  established  at  Billings 
by  the  American  Beet  Sugar  Company,  costing  $1,250,000,  with 
a  cutting  capacity  of  twelve  hundred  tons  per  day.  It  is  now  in 
operation,  employing  three  hundred  men.  The  bins  are  rapidly 
filling  with  beets  which  for  size,  saccharine  matter  and  purity  of 
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contents  far  excel  any  locality  in  Colorado,  as  proven  by  actual 
test  in  the  laboratory.  The  acreage  of  beets  this  year  is  6,380 
acres,  with  a  good  average  yield.  One  farm  with  250  acres  in 
beets,  near  Laurel,  is  making  a  general  average  of  21  tons  per 
acre.  The  price  paid  for  beets  at  the  factory,  or  at  the  different 
loading  stations  at  the  railroad,  is  $5  per  ton,  and  the  average 
cost,  everything  hired  from  plowing  the  ground  until  the  beets 
are  delivered  at  the  cars,  is  $45  per  acre.  So  that  one  may  see 
that,  by  this  industry  alone,  there  has  been  created  a  payroll 
of  $287,000  in  the  locality,  in  addition  to  the  profit  to  the  farm- 
ers;  also  a  payroll  of  $1,000  day  at  the  factory  during  the  time 
that  it  is  running.  The  farmers  who  have  raised  beets  this  year 
seem  satisfied  with  their  first  experience,  and  are  unanimous  in 
saying  that  they  will  continue  to  raise  beets,  and  in  many  in- 
stances will  increase  the  acreage  thus  used.  Labor  is  the  only 
hardship  connected  with  the  business,  there  being  so  much 
going  on  throughout  the  State  of  Montana  that  it  is  next  to 
impossible  to  secure  one-half  the  labor  required,  even  at  $3  per 
day. 

Through  the  courtesy  of  the  railways  running  into  Billings, 
and  by  the  expenditure  of  $28,000  by  the  contractng  company 
in  systematic  advertising  the  population  of  Billings  has  in- 
creased 2,000  since  the  begmnmg  of  the  work  of  construction 
upon  this  canal.  The  value  of  farm  ^^r\r{<  near  Billings  at  that 
time  was  between  $12  and  S20  per  acre.  Now  it  is  selling  from 
$40  to  Sioo  per  acre.  City  property  has  advanced  200  per  cent, 
and  the  banks  admit  that  their  deposits  have  doubled  within 
the  three  years  past,  and  go  so  far  as  to  say  that  the  value  of 
farm  and  city  property  in  and  about  Billings  has  increased  a 
total  of  $2,coo,ooo  in  value. 

These  matters  are  recited  so  as  to  make  it  apparent  that  this 
very  considerable  improvement  in  the  vicinity  of  Billings  is 
directly  traceable  to  the  action  of  the  Carey  Land  Act  Board. 

It  was  said  by  leading  men  at  Billings  and  by  the  managers 
of  the  very  energetic  company  through  which  this  Board  operated 
early  in  the  season  of  1903,  that,  unless  the  State's  segregation 
could  be  coalesced  with  an  irrigation  project  here,  successful 
operation  would  be  mipossible — impossible  because  of  the  enor- 
mous expense  necessary  to  build  20  miles  of  practically  "dead 
work"   to   reach   the   "Bench"   upon   which    are   situated    all.    or 
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nearly  all,  the  lands  which  are  covered  in  this  project;  and  this 
expense  could  not  have  been  practicable  even  for  all  other 
lands,  excluding  the  Carey  segregation. 

There  is  no  reasonable  doubt  about  the  contractor's  ability 
to  reclaim  and  settle  the  remaining  portion  of  these  lands  be- 
fore the  expiration  of  the  time  contemplated  in  the  contract,  as 
every  acre  is  very  desirable  land,  and  the  company  has  estab- 
lished a  policy  which  seems  to  us  both  wise  and  liberal  in  their 
efforts  to  get  setttlers  here.  They  have  just  mailed  to  their 
agents  in  Nebraska,  Iowa,  Illinois,  and  elsewhere,  instructions 
to  the  effect  that  until  further  notice  they  will  sell  land  together 
with  perpetual  water  right  to  actual  settlers,  and  no  payment 
will  be  required  until  the  end  of  the  third  year  after  purchase. 
Even  railway  fare  will  apply  on  purchase  price  of  the  land,  and 
agents'  commission  will  be  advanced  by  the  company.  This 
method  is  prosecuted  with  the  avowed  intention  and  desire  to 
compete  successfully  with  other  districts  in  the  United  States 
in  the  general  effort  to  secure  settlers.  Montana  has  a  place  for 
them.  Montana  herself  needs  them  and  urges  their  coming,  con- 
fident in  the  belief  that  no  one  who  yields  to  these  solicitations, 
and  effects  a  settlement,  will  ever  regret  that  act. 

District  No.  2. 

District  No.  2,  near  Big  Timber,  Montana,  comprises  about 
50,000  acres. 

In  this  District  is  included  approximately,  50,006  acres,  40,000 
acres  of  which  lie  south  of  the  Yellowstone  river,  and  a  con- 
siderable portion  of  it  on  a  beautiful  bench  along  that  river  and 
between  it  and  the  Boulder  river,  extending  from  Big  Ti;aber 
to  Springdale ;  much  of  it  adjoins  and  is  traversed  by  the  North- 
ern Pacific  railway. 

The  main  canal  will  take  the  water  from  the  West  Boulder 
river,  a  branch  of  the  Big  Boulder  which  flows  into  the  Yellov/- 
stone  from  the  south,  the  canal  crossing  the  divide  between 
this  and  the  Yellowstone  river  at  a  point  or  "saddle"  call  Men- 
denhall's  Gap,  and  will  be  approximately  38  miles  in  'ength, 
with  adequate  distributing  laterals. 

The  other  10,000  acres  included  in  this  tract  lie  from  eight  to 
twelve  miles  north  of  Big  Timber,  and  will  be  partly  watered 
from  Big  Timber  creek,  and  partly  from  reservoirs  using  the 
flood  waters  of  Sweet  Grass  creek. 
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A  contract  lias  been  entered  into  between  this  Boarj  and  tlic 
Securities  Company.  Limited,  (in  wliich  are  interested  the  Hon. 
T.  J.  Walsh.  Hon.  F.  S.  P.  Lindsay,  Mr.  J.  H.  Hibbard,  and  the 
Glass  Bros.,  of  Helena,  and  Mr.  Wni.  Glass,  of  North  Dakota), 
for  the  reclamation  and  placing  of  actual  settlers  on  the  said 
lands,  in  units  of  not  more  than  i6o  acres  each.  The  time  for 
the  bep^inning  of  actual  construction  under  said  contract  to  be 
on  or  before  one  year  from  October  ist,  1906,  the  date  ot  the 
cancellation  or  adjustment  of  the  bonds  heretofore  issued  bv  the 
Arid  Land  Grant  Commission,  said  bonds  purporting  to  be  a 
lien  on  said  lands.  The  construction  to  be  begun  and  maintained 
on  such  a  basis  as  to  insure  its  completion  on  or  before  October 
ist,  1910.  The  placing  of  actual  settlers  to  be  on  the  basis  of 
settling  an  average  of  not  less  than  5,000  acres  per  annum. 

Through  negotiations  conducted  by  the  Securities  Company, 
Limited,  and  at  its  expense  (the  Board  co-operating),  the  One 
Hundred  and  Thirty-two  Thousand  dollars  ($132,000)  in  bonds 
above  mentioned,  have  been  secured  and  surrendered  to  the 
Secretary  of  State  for  cancellation,  thus  absolutely  clearing  up 
the  long-standing  and  vexatious  conditions  that  have,  up  to  the 
present  time,  prevented  any  definite  movement  looking  to  the 
reclamation  and  settlement  of  these  lands.  This  is  particularly 
gratifying,  because  it  not  only  removes  the  cloud  from  the  title 
which  prevented  the  parties  holding  the  contract  with  this 
Board  from  immediately  beginning  active  operations,  but  as  well 
for  the  further  fact  that,  although  a  statement  was  contained  in 
the  body  of  the  bonds  that  they  were  in  nowise  a  lien  against 
the  State,  nevertheless  they  bore  the  signature  of  the  Secretary 
of  State  and  the  impress  of  the  Great  Sea]  of  the  State  of  Mon- 
tana, and  therefore,  while  outstanding  and  unpaid,  wrongfully 
gave  the  impression  that  the  State  was  repudiating  its  obliga- 
tions. 

On  account  of  the  uncertainty  of  the  water  supply  for  the  irri- 
gation of  a  portion  of  these  lands  (a  condition  brought  about  quite 
largely  by  reason  of  the  appropriation  and  use  of  the  water 
which  would  have  been  secured  for  use  in  the  reclamation  of 
this  tract,  by  other  parties  during  the  long  drawn  out  negotia- 
tions for  the  retirement  of  the  before-mentioned  bonds),  the 
Securities  Company,  Limited,  found  it  necessary  to  make,  and 
without  delay  have  already  made,  surveys  and   filings  on   five 
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reservoir  sites  for  the  storage  of  the  flood  waters  of  Big  Timber 
and  Sweet  Grass  Creeks. 

We  have  every  reason  to  believe  that,  since  ever}-  obstacle  in 
the  way  of  this  project  has  now  been  removed  work  of  actual 
construction  of  the  canal  and  reservoirs  necessary  to  reclaim 
this  tract  will  begin  at  the  earliest  date  during  the  spring  of 
1907.  and  be  energetically  pushed  to  the  complete  reclamation 
and  settlement  of  nearly  all  land  within  the  segregation  known 
as  District  No.  2. 

District  No.  4. 

District  No.  4,  near  Augusta,  Montana,  comprises  in  the  ag- 
gregate about  36,600  acres  of  bench  land  in  the  northern  part  of 
Lewis  and  Clark  county.  This  District  has  a  checkered  history 
and  stands  today  a  disgrace  to  the  fair  name  of  our  State.  Fol- 
lowing the  creation  of  the  Carey  Land  Act  Board  (by  the  acts 
of  1903),  an  order  was  made  by  said  Board  that  the  State  En- 
gineer should  make  a  thorough  examination  of  the  canal  and  the 
lands  covered  in  this  District,  upon  the  findings  of  which  the 
Board  might  arrive  at  a  just  conclusion  as'  to  what  attitude  it 
should  assume  toward  what  was  known  to  be  a  complicated 
situation.  Accordingly,  such  examination  was  undertaken  b^ 
the  State  Engineer,  assisted  by  Engineer  Geo.  K.  Reeder,  whose 
findings  were  brought  before  the  Board  in  the  following  report: 

Report  of  the  State  Engineer  Upon  the  Dearborn  Canal. 
To  the  Carey  Land  Act  Board. 

Gentlemen : — I  herewith  submit  for  your  consideration  re- 
sults of  my  investigations  in  the  matters  pertaining  to  the  Dear- 
born canal  and  lands  appurtenant.  Aly  examinations  in  the  field 
upon  which,  in  the  main,  these  findings  are  based,  have  covered 
a  period  of  several  weeks  of  the  past  winier,  and  these  could 
not  have  been  made  earlier  for  the  reason  that  while  water  flowed 
or  even  stood  in  parts  of  the  canal,  a  proper  survey  mereof  was 
impossible.  I  selected  for  this  work  a  time  when  the  bottom  of 
the  canal  was  dry  and  free  from  snow,  and  have  therefore  had 
a  good  opportunity  to  make  a  thorough  examination  of  this 
property. 

I  have  also  examined  into  the  history  of  this  enterprise,  the 
manner  of  its  inception,  method  of  its  installation,  degree  of 
completion  anl  chances  of  final  success;  and  since  the  Carey 
Land  Act  Board  is  charged  with  the  State's  interest  in  the  mat- 


10  RKPORT  OF  THE  CARET  LAND  ACT  BOARD. 

tcrs  here  presented.  T  submit  the  same  to  you  for  such  action 
as  inay  appear  expedient  at  tliis  time. 

1  take  it  to  be  the  duty  of  this  Board  to  exercise  care  that 
anv  lands  sc.c^regatcd  1)y  this  State  under  Conorcssiona]  act 
commonly  known  as  the  "Carey  Act,"  shall  at  the  earliest  pos- 
sible moment,  be  "irrij^ated,  reclaimed  and  occupied — cultivated 
by  actual  settlers."'  For  this  is  expressly  the  intent  of  the  Ca-ey 
Act  and  no  less  explicitly  sought  in  the  provisions  of  Montana 
law;  and  if.  as  in  the  case  now  under  consideration,  it  appear 
to  operate  contrawise,  i.  e.,  to  retard  instead  of  to  expedite  stt- 
tlement,  then  it  is  time  that  an  investigation  be  had  as  to  how 
these  clogging  impediments  were  fastened  upon  the  undertaking, 
what  their  nature  and  whether  they  ma}^  be  removed. 

I  apprehend  that  in  consequence  of  operations  in  District  No. 
4,  wdiich  were  consummated  prior  to  the  creation  of  the  Carey 
Land  Act  Board,  the  State  has  made  practicallv  impossibJt  ihc 
settlement  of  the  lands,  for  which  it  has  procured  patent  from 
the  general  government,  at  least  for  a  long  period  of  years,  and 
this  condition  is  to  remain  as  long  as  the  exorbitant  figure  at 
which  w'e  must  hold  these  lands  remains  unchanged.  I  say 
**must"  because  that,  under  the  arrangement  of  our  piedcessors 
in  office,  the  State  Arid  Land  Grant  Commission,  v/itli  tiie  con- 
tractors, the  lowest  figure  at  which  we  may  now  sell  an  a^^x- 
of  this  land  with  appurtenant  water  right  is  $17.70,  zvii  eacn 
year,  if  tlie  settlement  be  postponed  will  add  90  cents  per  acre 
to  this  figure,  making  the  selling  price  in  1910,  $23.10;  in  1920, 
$32.10;  and  1931,  $42.00  per  acre. 

The  State  of  Montana  stands  in  the  position  of  repiesenting 
to  homeseekers,  or  at  least  it  stands  sponsor  for  those  who  do 
so  announce,  that  we  have  in  District  No.  4,  under  the  Dearborn 
canal,  very  desirable  land,  at  a  reasonable  figure,  which  laud  is 
fully  reclaimed  from  its  desert  state ;  ditch  in  perfect  oi-der, 
ample  water  supply  covering  the  entire  tract  offered,  with  no 
immediate  expense  to  the  settler  except  ordinary  farm  improve- 
ments, etc.,  when  none  of  these  things  are  true.  There  ought  to 
be  no  necessity  for  the  State  of  ]\lontana  to  misrepresent  mat- 
ters in  the  disposition  of  its  lands ;  and  if  it  has  been  so  unfortu- 
nate as  to  fix  an  unreasonable  figure  on  these  lands,  there  ought 
to  be  devised  some  plan  mutually  acceptable  to  the  State  and  to 
the  holders  of  the  bonds  of  this   District,  wdthin  the  law  and 
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based  on  fair  business  principles,  whereby  this  land  may  be  set- 
tled and  cultivated. 

It  is  not  to  be  inferred  from  the  above  that  no  land  in  this 
State  is  worth  the  sum  of  $17.70,  or  $23.10,  or  four  times  the 
latter  amount  per  acre,  the  moment  it  is  covered  by  a  permaneni 
water  right  thoroughly  reclaiming  it.  This  would  be  an  er- 
roneous conclusion  as  to  the  facts  relating  to  Montana  lands ; 
but  lands  environed  as  these,  in  District  Xo.  4  under  the  Dear- 
born canal,  are  not  worth  the  first  named  figure,  even  if  these 
l?nrls  were  fully  reclaimed,  which  they  are  not,  as  will  fully  ap- 
pear from  that  part  of  this  report  yet  to  follow 

Furthermore,  a  comparison  between  the  indebtedness  of  this 
District  with  the  actual  cost  (to  the  contractor)  for  reclamation, 
as  by  estimates  here  given,  will  reveal  the  fact  that  a  burden  is 
fixed  upon  each  acre  far  in  excess  of  the  "necessary  expense  of 
rclamation,"  as  contemplated  in  the  Carey  Act,  even  granting  that 
the  contractor  hatl  fully  reclaimed  the  tract.  For  example  These 
figures  show  that  the  cost  per  acre  did  not  exceed  $6,  while,  as 
has  been  stated,  the  lowest  figure  at  which  land  and  water  right 
can  be  disposed  of  under  the  present  conditions  and  at  this  time, 
is  $17.70  per  acre,  which  would  indicate  that  an  excessive  and 
exorbitant  profit  is  sought.  Nor  is  this  all ;  this  cost  to  the 
settler  is  further  increased  by  a  plan  of  the  contractors  lo  bind 
the  settler  to  build  the  "necessary  laterals"  (see  Exhibit  E,  here- 
unto attached),  and  as  is  shown  elsewhere  in  this  report,  this 
"necessary  laterals"  clause  may  mean  a  great  expense  to  the 
settler. 

History. 

The  following  is  a  history  of  this  Dearborn  canal  project  so 
far  as  same  appears  of  record  :  On  July  18,  1888,  Donald  Brad- 
ford located  300,000  inches  f^ equivalent  to  7,500  cubic  feet 
per  second)  of  the  waters  of  the  Dearborn  river, 
and  later,  viz.,  Nov.  14,  1888,  conveyed  the  same  to  the  Dear- 
born Canal  Company,  a  corporation  organized  under  the  laws 
of  the  State  of  Montana,  the  consideration  named  being  $199,960. 
The  trustees  of  said  company,  named  in  articles  of  incorporation, 
were  L.  A'.  S.  Ames,  Wm.  Aluth,  Donald  Bradford,  R.  Lee  Word 
and  F.  Adkinson  ;  its  capital  stock  was  $200,000.  This  company 
then  began  the  construction  of  a  dam  and  headworks,  and  for  a 
time  pushed  the  work  of  excavating  the  canal  itself,  building  the 
whole  of  the  upper  section  hereinafter  designated  as  "Sec.  A," 
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and  partially  buildiiig  about  one  mile  of  the  second  section,  here- 
inafter designated  as  "Sec.  B."  Here  the  work  of  construction 
ceased  in  about  the  year  1890,  and  it  did  not  again  proceed  until 
the  property  was  ]>urchased  by  the  State  Arid  Land  Grant  Com- 
luission.  on  April  2(.\,  1901. 

At  the  time  of  the  purchase  of  the  canal  by  the  State  the 
foUowincr  were  members  of  the  State  Arid  Land  Grant  Commis- 
sion:  T.  C.  Marshall,  chairman;  Donald  Bradford,  vice  chair- 
man and  field  officer ;  D.  A.  Cory,  secretary ;  J.  T.  Brown  and  C. 
O.  Reed,  with  L.  D.  Beary,  acting  bookkeeper  and  assistant 
secretary.  Mr.  Beary  on  May  ist,  1900,  resigned  this  position, 
but  all  minutes  of  record  of  the  Commission's  meetings  from 
date  of  this  resignation  up  to  December  28th,  inclusive,  are 
written  in  Mr.  Beary's  handwriting.  On  this  date,  December 
28th,  1900.  the  records  of  the  Commission  show  that  District  No. 
4  was  created  and  that  "the  proposal  of  L.  D.  Beary  for  its 
reclamation  and  settlement  was  accepted."  This  bid  was  in 
answer  to  an  advertisement  by  the  Commission,  a  copy  of  which 
is  found  in  "Ex.  B"  hereto  attached. 

At  the  time  of  the  running  of  this  advertisement  there  was 
no  water  available  for  said  reclamation  except  that  of  the  Dear- 
born Canal  Company,  and  therefore  there  could  not  have  been 
a  competing  bidder  whom  the  said  compan\^  would  not  recognize 
as  working  with  it  or  for  it.  So  ]\lr.  Beary  was  safe  in  placing 
his  bid  for  reclamation  and  settlement  at  the  highest  figure  al- 
lowed by  law  for  reclamation,  viz.,  $12.50  per  acre. 

]Mr.  Beary's  proposal  included  among  other  obligations,  a 
promise  to  put  in  escrow^  at  the  Union  Bank  &  Trust  Company, 
a  deed  of  the  "right,  title  and  interest  of  the  Dearborn  Canal 
Company  in  and  to  the  waters  or  use  of  the  waters  of  the  Dear- 
born river,"  for  consideration  of  $1.00;  said  deed  to  be  delivered 
to  the  Secretary  of  the  State  Arid  Land  Grant  Commission  upon 
the  deliver}-  to  him  of  bonds  of  District  No.  4,  in  payment  for 
the  first  estimates  of  work  already  performed.  Beary  offered  a 
$5,000  indemnity  bond  and  $20,000  of  said  District  No.  4  bonds^ 
to  be  held  by  said  Trust  Company  as  indemnity  in  trust  for  the 
faithful  performance  of  above  contract,  though  the  advertise- 
ment called  for  bond  of  $20,000  (the  latter  would  appear  small 
enough  for  the  execution  of  a  contract  involving  $412,500).  The 
$5,000  bond  was  accepted,  and  immediately  arrangements  wer** 
made  whereby  District  No.  4  bonds  to  the  amount  of  $131,300 
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were  issued  to  Mr.  Beary,  although  $26,500  would  cover  every 
item  of  expense  reasonably  and  legitimately  considered  as  the 
cost  of  the  work  actually  done  on  the  canal  at  that  time.  Then  to 
secure  faithful  work  by  Mr.  Beary  in  the  future,  $20,000  of  this 
liberal  advancement  was  held  in  trust  for  the  Commission,  and 
the  remainder  forwarded  to  the  Mississippi  Valley  Trust  Com- 
pany of  St.  Louis,  of  which  Mr.  Henry  Semble  Ames,  the  sec- 
retary of  the  Dearborn  Canal  Company,  was  trust  officer.  It 
appears  that  when  the  contractor,  Mr.  Beary,  was  displaced  and 
the  contract  assigned  to  the  Dearborn  Canal  Company,  which 
occurred  September  loth.  1901,  the  bondsmen  of  said  Beary  were 
not  notified  of  such  assignment,  and  therefore  this  $5,000  bond 
is  probably  void. 

So  far  as  is  disclosed  by  the  records  the  Dearborn  Canal  Co. 
was  in  control  of  the  waters  and  the  "Canal  from  the  Dearborn 
river"  from  the  i8th  of  July,  1888,  to  the  2d  of  April,  1901,  during 
which  time  it  owned  no  land,  being  organized  apparently  for  the 
purpose  of  selling  water  The  company  refused,  however,  to  de- 
liver water  to  settlers,  ranchmen  (not  Carey  land  settlers)  beyond 
the  terminus  of  Section  A,  except  as  it  might  run  thence  uncon- 
trolled in  natural  channels. 

The  said  settlers,  acting  upon  the  representation  of  Donald 
Bradford,  representing  said  company,  began  to  provide  them- 
selves with  the  necessary  ditches  connecting  with  its  canal,  going 
to  considerable  expense  therefor,  with  the  assurance  from  Mr. 
Bradford,  as  I  am  told,  that  a  permanent  arrangement  was  open 
to  them  since  this  was  the  very  purpose  of  the  undertaking.  As 
near  as  can  be  learned,  the  work  actually  done  for  this  purpose 
was  as  follows 

AV.  C.  Gillette  Company  and  J.  C-  Fey,  2i'2  miles  ditch, 
4  ft.  bottom,  2  ft.  deep ;  850  tunnel ;  4  mi.  ditch,  3  ft. 

bottom,   1%  ft.   deep    $3,600.00 

\V.  C.  Gillette  Co.,  8  miles  ditch,  3  ft.  bottom,  i  ft  deep.      800.00 

J.  C.  Fey,  3  miles  ditch,  3  ft.  bottom  i  ft.  deep 300.00 

Mosher  &  Auchard,  11  miles  ditch,  3  ft.  hot.,  i  ft.  deep.  1,100.00 
J.  H.  Carmichael,  3  miles  ditch,  3  ft.  hot.,  i  ft.  deep.  . .  .  300.00 
La  Chappelle  Bros.,  2  miles  ditch,  3  ft.  bot.,  i  ft.  deep.  .      200.00 

O.  Bernier,  2  miles  ditch,  3  ft.  bot.,  i  ft.  deep 200.00 

J.  Myles,  3  miles  ditch,  3  ft.  bot.,  i  ft.  deep 300.00 

Bean  Bros.,  4  miles  ditch,  3  ft.  bot.,  i  ft.  deep 400.00 

S.  W.  Mosher,  3  miles  ditch,  3  ft.  hot.,  i  ft.  deep 300.00 

Total  expenditure   $7,500.00 
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These  people,  in  addition  to  building  the  above  ditches  and 
tunnel  paid  the  Dearborn  Canal  Company  $i.oo  per  acrfe  irrigated 
for  water  from  the  canal  each  season  for  about  live  years,  and 
naturally  claim  as  a  matter  of  justice  and  fair  play,  that  when  the 
Dearborn  Canal  Company  turned  over  its  property  and  rights  to 
the  State  the  bona  fide  purchasers  and  users  of  water  under  the 
Dearborn  canal  regime  should  have  been  protected.  It  would 
seem  that  these  claims  should  be  carefully  considered,  for  I  take 
it  that  the  State  of  ^Montana  does  not  wish  to  take  advantage  of 
its  citizens  in  anv  way. 

Description  of  Canal. 

At  this  writing  the  Dearborn  Canal  may  be  described  as  con- 
sisting of  three  sections,  viz :  Sec.  A,  beginning  on  the  left 
bank  of  the  Dearborn  river,  approximately  on  the  south  line  Sec. 
28,  Twp.  18  N.,  R.  7  W.,  and  running  thence  northeasterly  22,900 
feet,  or  about  4.3  miles,  to  a  point  in  Sec.  18,  Twp.  18  N.  R.  6  W. 

From  the  terminus  of  Sec.  A,  the  natural  channel  of  the  Dry 
Fork  of  Flat  Creek  is  used  to  convey  the  water  for  about  1V2 
miles  to  a  point  in  S.  E.  14  Sec.  8,  Twp.  18  N.  R.  6  W.,  where 
canal  Sec.  B  picks  it  up,  thence  running  in  a  northeasterlv  direc- 
tion 28,000  feet,  or  about  5.5  miles,  to  a  point  in  Sec.  29,  Twp. 
19  X.  R.  6  \V.,  emptying  into  a  tributary  of  Dry  Creek,  a  nat- 
ural channel.  The  water  is  thence  conveyed  a  distance  of  about 
4.25  miles  to  a  point  in  Sec.  17  ,Twp.  19  X.  R.  6  W.,  wdiere  it  is 
picked  up  by  Sec.  C  of  the  canal  by  which  it  is  carried  a  distance 
of  56,115  feet,  or  about  10.6  miles,  to  a  point  in  Sec.  20,  Twp. 
20,  X.  R.  5  W. 

I  have  carefully  examined  every  part  of  the  canal  above  enum- 
erated, measuring  ditches  and  all  structures,  keeping  levels  with 
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It  should  be  noted  in  connection  with  the  above  calculated 
capacities  of  canals,  that  considerable  work  wull  be  required  be- 
fore even  the  assumed  depths  of  water  can  be  safely  carried.  The 
crest  of  the  dam  at  headgate  is  3.91  feet  above  the  floor  of  head- 
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gate.  In  each  of  three  places  the  bottom  of  canal  is  a  level  for 
a  distance  of  over  2,000  feet.  ]\Iany  of  the  bridges  are  only  three 
feet  above  bottom  of  canal.  In  several  places  in  Sec.  A  the  ditch 
is  only  II  feet  wide.  There  are  numerous  humps  in  the  grade 
that  should  be  taken  out;  and  unfortunately  they  are  in  rocKy 
and  difficult  ground  which  will  entail  considerable  expense  to 
rectify. 

In  many  other  particulars  the  contract  has  not  been  complied 
with.  Contract  calls  for  crib  dam  300  feet  long,  while  the  actual 
length  is  240  feet  the  balance  being  merely  an  earthen  embank- 
ment not  very  secure.  The  cribs  have  been  in  place  about  14 
years  and  many  of  the  logs  are  rotten.  The  contract  calls  for 
main  canal  4I4  miles  long,  20  feet  on  bottom,  to  carry  five  feet 
of  water.     (This  is  Sec.  A.) 

In  very  few  places  did  I  find  20  feet  in  width,  but  with  some 
work  a  width  of  17  feet  can  be  secured,  but 
it  is  unreasonable  to  tnink  that  sec.  A  can  carry  a  depth  of 
5  feet  of  water  because,  first,  the  dam  is  only  3.91  feet  above  the 
bottom  of  the  canal ;  second,  because  banks  are  too  low ;  third^ 
destructive  velocities  would  be  created  at  certain  points  where 
the  grade  is  steep. 

Contract  callsvfor  6  miles  of  canal,  16  feet  on  bottom,  to  carry 

4  feet  depth  of  water.  (This  is  Sec.  B.)  This  section  is  the 
best  of  all,  but  for  similar  reasons  stated  in  reference  to  Sec.  A, 
I  have  not  assumed  any  greater  depth  of  water  than  3.5  feet. 

Contract  calls  for  flume,  as  per  general  plans,  1,380  feet  long, 

5  feet  deep  and  16  feet  wide ;  also  400  linear  feet  flume_^  3  feet  by 
8  feet.  The  first  flume  as  constructed  is  but  3  feet  deep  and  only 
14  feet  wide.  The  second  flume  is  in  two  sections,  one  of  which 
is  2.2  feet  by  3.5  feet  wide ;  the  second  is  2  feet  deep  by  3  feet 
wide. 

Contract  speaks  of  a  dam  40  feet  high,  600  feet  long,  and  a 
diverting  dam  400  feet  long,  but  these  dams  were  noffound. 

The  table  is  not  carried  beyond  stations  439X59  of  Sec.  C  for 
the  reason  that  the  State  lands  are  reached  about  station  302,  Sec. 
C  and  enough  water  will  be  drawn  off  before  reaching  stations 
539x59  to  insure  the  ditch  beyond  being  of  sufficient  capacity  to 
take  all  the  water  that  would  likely  reach  it.  It  is  fair  to  state 
that  the  ditch  beyond  station  439x59  has  about  the  same  capacity 
as  the  7  foot  ditch  in  the  table,  to  station  561x15,  from  whicii 


^6  REPORT  OF  THE  CAREY  LAND  ACT  BOARD. 

latter  point  a  ditch  4  feet  on  bottom  and   i   foot  deep  extends 
about  1.500  feet  to  terminn?. 

Abont  tliree  miles  of  lateral  ditches  have  been  constructed 
alon.ix  the  head  of  Spring-  Coulee,  but  in  all  cases  they  are  of 
small  capacity. 

The  lands  seg-regfatcd  under  this  enterprise  enihracp  about 
36.600  acres.  (See  Map  Ex.  A)  The  canal  plans  of  the  State 
Arid  Land  Grant  Commission  would  indicate  that  Sees.  A  and  B 
were  to  be  considered  as  applying  to  the  whole  segregation,  while 
Sec.  C  was  only  to  supply  such  lands  as  had  been  segregated 
north  and  west  of  Dry  Creek,  comprisng  about  14,600  acres.  Of 
these  14,600  acres,  10,104.03  acres  have  been  patented,  and  about 
1,000  acres  are  in  process  of  patent.  This  paVt  of  the  canal  (Sec. 
C)  is  designated  on  the  State  Arid  Land  Grand  Commission's 
plans  as  "Dry  Creek  and  Spring  Coulee  Canal.'' 

By  comparing  what  has  been  done  upon  Sec.  C,  as  heretofore 
shown,  with  what  was  contemplated  and  necessary  to  irrigate 
these  14,600  acres,  the  fact  is  disclosed  that  a  very  large  portion 
of  the  work  remains  undone.  '  Man}'  quarter  sections  of  this 
14,600  acres  lie  from  2  to  5  miles  away  from  the  nearest  point 
■of  Sec.  C. 

Now.  if  there  are  four  quarter-sections  of  land,  say  four  miles 
from  Sec.  C,  the  whole  would  naturally  be  irrigated  from  one 
lateral.  For  it  is  not  reasonable  to  suppose  that  the  first  settler 
■W'ill  build  this  lateral  at  his  own  expense,  since  three-fourths  of 
the  expense  is  properh'  chargeable  to  his  three  neighbors.  It  is 
my  opinion  that  if  a  uniform  price  is  to  be  charged  for  these 
lands,  that  each  quarter-section  should  have  the  same  advantage 
as  to  cost  of  getting  water,  or  in  lieu  thereof,  that  remote  lands 
should  be  sold  for  less  price.  While  the  law  (Sec.  3545,  political 
Code,  provided  for  classification,  none  has  been  made,  and  if 
made,  it  would  require  adding  to  the  present  selling  price  of 
$17.70  per  acre  for  some  lands;  an  amount  equal  to  deductions 
from  that  sum  on  other  lands,  since  the  selling  price  must  be  an 
average  of  $17.70  per  acre.  The  maps  on  file  (Ex.  C)  show  that 
it  was  contemplated  that  laterals  should  be  constructed  to  each 
tract  in  such  location,  that  settler's  expenditure  for  extension 
and  further  reclamation  should  be  approximately  the  same.  To 
compass  this  object,  it  will  require  from  30  to  50  miles  of  lateral 
ditches  on  the  "Dry  Creek  and  Spring  Coulee"  segregation,  in 
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addition  to  what  has  been  constructed  ;  yet  the  contractors  have 
been  paid  in  excess  even  for  complete  reclamation. 

Water  Supply  and  Duty  of  Water. 

No  exact  data  exists  as  to  amount  of  water  available  from 
Dearborn  river  from  which  District  No.  4  diverts  water.  My 
own  estimate  made  in  the  summer  of  1903  was  200  cubic  feet  per 
second.  But  old-timers  tell  me  that  there  was  more  than  the 
usual  water  flowing-  at  that  time.  ]\Ir.  G.  K.  Reeder,  who  has 
observed  the  flow  for  the  past  five  years,  states  that  125  cubic 
feet  per  second  would  be  a  fair  estimate.  Mr.  John  Knox,  en- 
gineer for  the  Dearborn  Canal  Company,  states  that  his  meas- 
urement was  100  cubic  feet  per  second,  but  that  Mr.  G.  T. 
Wickes.  engnieer  for  State  Arid  Land  Grant  Commission,  made 
it  a  little  less.  (See  copy  Knox  letter  attached,  marked  Ex.  D.) 
From  all  the  data  available,  my  own  opinion  is  that  the  entire 
flow  of  the  Dearborn  river,  year  by  year,  does  not  exceed  125 
cubic  feet  per  second  during  the  irrigation  season. 

Assuming  that  the  State  has  125  second  feet  afheadgate  there 
is  a  loss  by  seepage,  evaporation  and  absorption  of  an  unknown 
quantity  of  water  before  it  reaches  the  State  lands,  a  distance  of 
about  20.5  miles.  From  all  data  obtainable  I  would  assume  this 
loss  at  about  30  per  cent,  and  while  the  canal  is  new  it  may  be 
greater ;  but  as  time  goes  on  it  will  become  less,  but  never  en- 
tirely eliminated.  On  this  basis  however,  70  per  cent  of  125  sec- 
ond feet,  or  87.5  second  feet,  is  the  maximum  amount  of  avail- 
able water  at  the  State  lands.  Referring  to  table :  Sec.  C  has 
a  capacity  of  78.9  second  feet.  If  these  views  are  correct,  it  is 
therefore  seen  that  Sec.  C  will  carry  practically  all  the  water 
available  in  Dearborn  river  during  the  irrigating  season. 

The  duty  of  water  is  usually  expressed  b}-  stating  the  number 
of  acres  upon  which  one  cubic  foot  of  water  discharged  per  sec- 
ond, continuously,  will  raise  a  profitable  crop.  Consideration  will 
show  that  the  duty  varies  widely  and  depends  upon  many  condi- 
tions. Old  irrigators  have  an  adage,  "An  inch  to  the  acre."  which 
reduced  means  40  acres  for  one  second  foot.  The  law  in  Wyoming 
and  Nebraska  is  "No  appropriation  shall  exceed  i  second  foot  for 
each  70  acres." 

In  Northwest  Territory  "i  second  foot  for  each  100  acres.  At 
the  experiment  Station,  Bozeman,  the  duty  varies  from  42  to  521 
acres.     This,   however,   is   the   actual   amount   applied   to   lands, 
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and  does  not  take  into  consideration  any  losses  whatever. 

Quotinjx  from  Mr.  Knox's  letter  (Ex.  D)  :  "The  canal  from 
Drv  Creek  now  constructed  was  designed  to  irrigate  all  of  Dry- 
Creek  and  Spring  Coulee  lands,  these  comprising  about  ii,ooo 
acres.  Calculations  were  based  on  an  assumption  of  i  second 
foot  to  irrigate  80  acres  and  a  small  margin  was  left  for  evapora- 
tion and  seepage."  With  this  assumption  duty  of  80  acres  for 
I  second  foot  of  water,  the  duty  of  Sec.  C  is  reached  at  6,312  acres 
of  irrigated  lands.  Against  this  duty  and  capacity  there  are  now 
patented  10.104.03  acres,  in  process  of  patent  about  1,000  more, 
and  over  25,000  additional  segregated,   a  total  of  36,600  acres. 

Character  of  Lands. 
My  knowledge  has  been  obtained  not  onh-  on  the  special  trip 
recently  made,  but  by  having  frequently  passed  over  the  lands 
in  years  past.  There  is  no  doubt  that  much  of  the  patented  land 
is  good  and  with  sufficient  water  will  raise  excellent  crops;  but 
there  is  also  a  goodly  portion  that  is  rough,  rocky  and  hilly,  and 
some  much  higher  than  the  ditch.  Especially  is  this  true  of  the 
suplementary  segregation  of  3,600  acres.  I  call  to  mind  one  tract 
of  80  acres  in  the  patented  portion  near  Augusta  road  that  was 
cntirclv  above  the  ditch,  and  was  so  rocky  that  the  canal  (Sec. 
C)  through  it  cost  the  contractor  55  cents  per  cubic  yard.  An- 
other tract  in  the  supplementary  segregation  includes  nearly  a 
section  of  land,  lying  from  10  to  60  feet  above  the  canal.  Another 
tract,  in  the  same  segregation  embraces  about  three  sections  of 
level  land,  so  rocky  that  it  is  almost  worthless  ^ven  if  irrigated. 
Mr.  D.  J.  Hogan,  a  prominent  resident  of  Augusta,  w4th  years 
of  experience  in  the  locality,  stated  to  me  that  he  could  in  years 
past  have  secured  any  of  this  State  land  for  the  government  price 
of  $1.25  per  acre,  but  did  not  think  it  worth  while.  Mr.  Hogan 
also  stated  that  in  proving  up  on  a  desert  claim  near  the  lake  in 
Sec.  5,  Twp.  19,  N.  R.  6  W.,  for  two  successive  seasons  the  yield 
on  such  lands  as  he  cultivated  was  30  bushels  of  oats  to  the 
acre.  This  with  water  for  irrigation.  There  is  no  question,  how- 
ever, that  a  portion  of  this  State  land  will  produce  good  crops 
with  water.  It  is  equally  true,  however,  that  a  large  share, 
especially  in  the  supplementary  segregation,  are  only  grazing 
lands  and  have  value  only  as  such.  It  is  my  opinion  that  of  the 
land  now  patented,  not  to  exceed  75  per  cent  thereof  can  be 
profitably  irrigated,  and  of  the  supplementary  segregation  not  to 
exceed  25  per  cent. 
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The  Sims  Creek  section  (see  Ex.  A)  of  about  22,000  acres,  lies 
along  Sims  Creek,  and  thence  northerly  to  Dry  Creek.  The 
character  of  lands  is  about  the  same  as  on  Dry  Creek  and  Spring 
Coulee  except  that  there  is  more  alkali.  The  contract  to  reclaim 
this  section  (see  Ex.  B)  contemplates  about  30  miles  of  canal, 
having  a  bottom  width  of  14  to  16  feet,  besides  laterals  of  un- 
known length,  an  amount  of  work  exceeding  all  that  has  been 
done  to  date.  Since  there  is  no  water  available  for  this  section 
in  the  canal  system  as  is  now  stands,  it  is  evident  that  reservoirs 
would  have  to  be  built  to  store  necessarv  water  at  times  when  the 
Dearborn  river  water  is  not  demanded  for  the  Dry  Creek  and 
Spring  Coulee  section.  Several  reservoir  sites  have  been  exam- 
ined by  the  various  engineers  who  have  been  employed  by  the 
State  Arid  Land  Grant  Commission  as  well  as  by  the  company's 
engineer,  Mr.  Knox,  but  there  are  no  reports  available  showing 
plans,  specifications,  capacity  or  cost  of  these  reservoirs.  I  am, 
therefore,  unable  to  say  what  proportion  of  the  work  required 
by  the  contract  could  reasonably  be  chargeable  to  this  necessary 
system  of  reservoirs. 

Settlement. 

The  contract  made  with  the  State  Arid  Land  Grant  Commis- 
sion provides  that  the  contractor  shall  settle  the  land  by  June 
1st,  1904.  At  this  writing  there  is  not  a  single  bona  fide  settler 
upon  this  land,  that  is,  a  settler  who  has  made  a  contract  with 
the  State  and  is  on  the  ground.  Many  have  been  induced  to 
come,  but  none   stay,  and  the  reason  is  easily  seen. 

First,  the  high  price  at  which"  these  lands  are  held,  as  com- 
pared with  lands  similarly  situated,  is  very  discouraging.  I  am 
informed  that  a  common  price  set  on  imporved  ranches  with 
good  water  rights  in  the  neighborhood  is  not  more  than  $10  to 
$15  per  acre.  The  settler  here  is  confronted  with  a  price  for  the 
raw  land  with  uncertain  water  rights  greater  than  the  price  de- 
manded for  improved  ranches.  After  paying  the  price,  or  agree- 
ing to  do  so,  he  must  construct  from  i  to  6  miles  of  ditch,  put  up 
fences,  build  a  dwelling,  sheds,  corrals,  and  make  provisions  for 
water  in  winter;  and  water  in  winter  is  a  pretty  serious  ques- 
tion. 

Second,  an  intending  settler  has  no  guaranty  that  he  will  be 
protected  in  what  he  thought  he  was  buying.  To  illustrate:  There 
are  at  most  87.5  second  feet  of  water  now  that  can  be  delivered 
to  the  State  lands,  which  will  irrigate  less  than  7,000  acres  or 
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land,  upon  wliicli  tlicrc  should  stand,  when  settled,  $87,500  in 
b.inds.  Instead  of  this  the  settler  finds  10,000  acres  patented, 
1,000  in  process  of  patent,  and  bonds  delivered  to  the  contractoi 
for  a  total  <>f  i^^ooi.  each  and  cverv  acre  of  which,  when  settled, 
is  under  the  law  entitled  to  its  proportionate  share  of  this  87.5 
second  feet — an  amount  (^f  water  sufficient  for  but  6,312  acres. 

Third,  it  would  a]ipoar  that  there  is  no  fund  for  the  mainte- 
nance of  the  canals,  except  that  arisino^  from  water  sales.  A 
rational  \iew  would  be  tha^  each  acre  segregated  should  pay  its 
proportionate  share  of  the  cost  of  maintenance,  but  since  the 
State  cannot  pav  any  cost  of  maintenance  in  excess  of  income, 
it  follows  that  the  lands  irrigated  will  have  to  stand  all  such 
charge,  and  the  first  settlers  may  be  confronted  with  a  bill  greater 
than  their  means  for  repairs  of  canal. 

In  connection  with  the  maintenance  of  canal,  it  may  be  stated 
that  there  is  about  $8,165  worth  of  timber  structures  appurtenant. 
In  the  natural  order  of  things  these  will  need  replacement  in 
twelve  years.  Shall  the  irrigated  lands  bear  this  cost  alone,  or 
shall  the  whole  of  the  segregation  bear  the  cost  of  improvement 
and  maintenance? 

The  settler  is  not  protected.  He  is  neither  guaranteed  a  specific 
amount  of  water  or  a  limit  of  charges  for  maintenance  and  better- 
ments. 

Estimate  of  Actual  Cost  of  All  Work  Done. 
The  following  is  an  estimate  of  actual  cost  of  all  work  done  on 
Dearborn  Canal  up  to  date :  . 

Section  A — 

Dams  and  headgates S  2,167.00 

Fish    screens     121.00 

560- foot  flume  1,527.00 

830-foot  fiume    2,263.00 

Bridge  No.  1   75-00 

Bridge   No.  2    50.00 

Waste  Gate  to  Clem  Creek   65.00 

Box  at  Clem   Creek    to. 00 

6,198  cubic  yds.  rock  excavation....      6,198.00 

300  yds,   rip   rap    150.00 

85,060   cu.   yds.   earth    excavation....    12.759,00 

$25,385.00 
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Section  B — 

Waste  Gate .^ 5?  33-00 

Bridge  N0.3      54.32 

Bridge  No.  4 iii-54 

Bridge  No.  5   11 1.54 

Bridge  No.  6 89.37 

Flume  72.   ft.   long    35(^-55 

Bridge  No.  7 54-32 

Bridge  No.  8  89.37 

Bridge  No.  9   54-32 

7,296  cu.  yds.   rock  excavation 5,472.00 

69,135  cu.  yds.  earth  excavation 8,642.00 

$15,068.33 
Section  C — 

Headgate    $  195.26 

Bridge  No.  10 38.80 

Bridge  No.   11    38.80 

Bridge  No.  12 38.80 

Bridge  No.  13 45.68 

Hagan  flume  44-90 

Waste    gate    33.57 

Bridge  No.  14 39-92 

Diversion  gate    12.45 

Chute  No.  I 236.37 

Chute  No.  2  180.87 

Waste  gate   27.54 

5,521  cu.  yds.  rock  excavation 4,140.75 

62,053  cu.  yds,  earth  excavation   ....  9,307.70 

$14,381.41 
Laterals — 

3   1-4  miles    $      325-00 

Engineering   expense    2,500.00 

Right  of  way   i  ,000.00 

^      $3,825.00 
Total,  $58,659.74,  of  which  $8,165.29  is  represented  by  timber 
structures  that  must  be  renewed  every  10  or  12  years. 
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Exhibit  E. 

Appended  hereto  is  a  form  of  ag-reement  marked  Exhibit  E. 
presuinahly  .cfottcn  up  by  the  Dearborn  Canal  Company,  and 
which  they  ask  settlers  to  sign. 

In  this  particluar  agreement  the  intending  settler  agrees  to 
give  a  note  for  $2,160  to  the  Carey  Land  Act  Board  for  deferred 
payments,  payable  in  nine  equal  annual  installments,  with  in- 
terest at  6  per  cent  until  maturity.  Nothing  is  stated  as  to  cash 
payment,  but  under  the  law  there  have  to  be  a  cash 
payment  of  $240  plus  6  per  cent  annual  interest  on  $15  per  acre; 
or  $2,400  for  the  iCk)  acres  from  date  of  issuance  of  bonds  to 
time  of  purchase  of  lands.  Eor  so  far  as  the  State  is  concerned, 
the  pre.-ent  price  of  this  land  with  the  water  right,  is  $15.00  per 
acre,  plus  6  per  cent  interest  from  January  i,  1901. 

The  settler  also  gives  ten  notes  for  S247  each,  the  first  due 
on  purchase,  the  balance  due  one  each  year  thereafter,  with  in- 
terest at  6  per  cent  per  annum  until  respective  maturities,  pay- 
able to  Dearborn  Canal  Company,  and  secures  these  notes  by  a 
first  mortgage  upon  the  land  and  water  right. 

The  settler  is  also  obliged  to  build  a  house  and  barn,  to  build 
lateral  ditches,  and  within  one  year  to  irrigate  and  cultivate  40 
acres  or  more  of  his  selection. 

For  the  last  ten  notes  and  mortgages  the  compan}^  agrees  to 
make  the  settler's  payment  to  the  State. 

The  handwriting  in  Exhibit,  E,  is  that  of  an  agent  at  Hutch- 
inson. S.  D.,  who  presumably  is  endeavoring  to  place  settlers 
upon  this  land.  I  was  informed  by  2^1r.  Long,  an  intending  set- 
tler then  living  on  the  State  land,  that  a  bonus  of  $40.00  to 
$100.00  is  exacted  from  each  intending  settler.  I  have  also  a 
letter  from  Mr.  W.  A.  Werkman  to  Mr.  Max  Bass,  G.  I.  A. 
Great  Xorthern  Railway,  stating  the  same  fact  (See  Ex.  ¥,  copy 
attached).  Where  this  money  goes  I  do  not  know.  I  do  know, 
however,  that  the  State  has  not  received  it.  Of  course,  the  set- 
tler has  a  right  to  make  any  lawful  agreement  with  the  com- 
pany, by  which  the  latter  assumes  the  settler's  obligation  to  the 
State  (See  Ex.  E),  but  the  position  of  the  State  and  the  settler 
should  be  clearly  defined  and  publicly  known,  and  the  system 
of  brokerage  which  seems  to  have  been  inaugurated,  should  be 
discontinued. 
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Conclusions  and  Recommendations. 

First :  The  amount  of  water  available  in  the  Dearborn  River 
is  ainall.  insufficient,  in  fact,  to  irrigate  the  land  already  patented 
to  the  State. 

Second :  Further  extension  of  the  irrigation  system  in  Dis- 
trict Xo.  4  will  involve  the  construction  of  large  storage  reser- 
voirs. 

Third :  Xo  further  effort  to  patent  lands  in  this  District 
should  be  made  until  an  adequate  water  supply  is  available  for 
the  lands  now  patented  and  for  such  as  may  be  applied  for. 

Fourth :  The  contractor  (Dearborn  Canal  Company)  has 
been  overpaid  by  our  predecessors,  the  5>tate  Arid  Land  Grant 
Commission,  who  issued  bonds  in  amount  of  $207,800  on  engi- 
neer's estimates  made  to  it.  The  contract  calls  for  $12.50  per 
acre  on  land  reclaimed  and  settled.  The  government  has  issued 
patent  to  10,104.03  acres.  X^'o  claim  can  be  successfully  main- 
tained that  a  greater  acreage  has  been  reclaimed.  Even  if  the 
contractor  had  fully  complied  with  all  the  specifications  as  to 
construction  and  had  also  put  settlers  on  all  this  patented  land, 
there  would  be  due  it  but  $126,300  in  bonds,  of  which  $20,000 
should  be  held  in  trust  for  the  State  as  indemnity  for  failure  to 
perform  contract.  Since  the  contract  does  not  specify  w^hat 
part -of  the  $12.50  per  acre  shall  be  considered  cost  of  settlement, 
and  because  the  water  supply  is  inadequate  and  some  specifica- 
tions as  to  the  construction  have  not  been  carried  out,  it  is  im- 
possible to  determine  exactly  what,  under  the  contract,  is  equit- 
ablv  due  the  contractor. 

Fifth  :  It  is  evident,  both  from  personal  interviews  with  ]\Ir. 
Henrv  Semple  Ames,  secretary  of  the  Dearborn  Canal  Company, 
and  his  correspondence  with  this  Board,  that  no  further  effort 
to  extend  the  canal  system  to  other  lands  will  be  made,  "unless 
a  physically  and  financially  feasible  plan  can  be  found."  If  this 
be  impossible,  the  plant  is.  in  the  estimation  of  the  Dearborn 
Canal  Company,  complete  and  would  be  when  fully  reclaimed 
and  settled  chargeable  only  with  the  contract  price  of  $12.50  per 
acre. 

Prior  to  this  examination  there  were  differences  between  the 
contractor  and  this  Board,  no  adjustment  of  which  has  been  ef- 
fected. The  contractor  asked  an  extension  of  three  years  as  to 
further  construction  and  until  1910  as  to  settlement.     The  Board 
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dcmando.l  a  roluni  <»f  the  bonds  in  excess  of  amount  due  as  per 
contractor's  showino-  of  1 4^)80  acres  reclaimed.  Tlie  contractor 
in  rcplv  held  tlial  lie  bad  been  underpaid  as  per  estimates  of 
former  engineers  and  could  not.  if  it  desired,  return  bonds  be- 
cause it  no  longer  controlled  them. 

In  connection  with  the  engineers'  estimates  upon  which  the 
excess  htMids  were  issued,  it  is  important  to  note  the  contract, 
which  provides,  in  para,u:raph  3:  "Said  second  party  (the  State) 
shall  not  be  estopped  by  any  estimate  of  its  engineer  from  show- 
ing at  anv  time  the  true  and  correct  amount  and  character  of 
the  work  which  shall  have  been  done  and  materials  which  shall 
have  been  furnished  by  said  first  party  or  by  any  person  under 
this  agreement:"  and  paragraph  6,  reading:  "Any  omission  to 
disapprove  of  the  work  by  the  engineer  at  the  times  of  estimate, 
either  intermediate  or  final,  shall  not  be  construed  to  be  an  ac- 
ceptance of  any  defective  work ;"  also,  paragraph  7,  which  reads : 
"The  contractor  upon  being  directed  by  the  engineer  shall  re- 
move and  rebuild  or  make  good,  without  charge,  any  work  which 
the  latter  may  consider  to  be  defectively  executed." 

Finally,  the  contract  paragraph  13.  specifies:  "The  total  face 
value  of  the  bonds  issued  for  the  reclamation  and  settlement 
of  the  Carev  lands  herein  discribed,  shall  not  exceed  the  sum 
of  twelve  and  onedialf  ($12.50)  dollars  for  each  acre  thereof.'' 

In  the  foregoing  I  have  given  you  the  actual  conditions  of  the 
irrigation  system  installed,  showing  conclusively  that  no  reason- 
able claim  can  be  made  that  any  more  than  the  patented  area 
has  even  been  touched,  or  in  the  slightest  measure  provided  for. 

All  my  engineering  mvestigations  have  been  carefully  check- 
ed by  Engineer  Geo.  K.  Reeder,  wdiose  affidavit  is  hereto  at- 
tached. ( 

There  is  a  warrant  indebtedness  of  $9,755.98  (interest  not  in- 
cluded) which  does  not  affect  the  settler  as  it  is  not  a  charge 
against  the  land. 

Return  of  Excess  Bonds:  The  contractor  should  be  notified  to 
at  once  return  District  Xo.  4  bonds  (with  interest  coupons  at- 
tached from  January  i,  1901)  wdiich  have  been  delivered  to  him 
in  excess,  viz:  $125,645.00.  This  amount  is  arrived  at  as  fol- 
lows: If  the  10,104.03  acres  patented  were  fully' reclaimed  and 
all  settled,  the  total  bond  issue,  at  $12.50  per  acre,  would  be 
$126,300.  From  this  there  should  be  deducted  the  sum  required 
to  furnish  an  adequate  water  supply,  to  complete  the  necessary 
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laterals,  to  correct  errors  of  construction  and  to  put  settlers  on 
all  of  this  patented  land;  the  sum  thus  required  cannot  now  be 
accurately  determined,  but  a  reasonable  estimate  is  $30,000.  Af- 
ter this  deduction  there  must  be  retained  15  per  cent  of  the  re- 
mainder, under  the  contract  and  law  (Sec.  3544  Pol.  Code),  until 
completion  of  the  contract,  and  also  $20,coo  as  indemnity  per 
contract. 

Summarized,  the  foregoingr  is: 

10,104  acres,  if  fully  reclaimed  and  settled,  at  $12.50 $126,300 

Less  estimated  cost  completinor  reclamation  and  settle- 
ment         30,000 

$  96.300 

Less  15  per  cent  retained   $14,445 

Less  indemnity 20.000 

$  34,-W5 

Xet  amount  to  be  delivered  to  contractor $  61,855 

There  has  been  delivered  to  contractor,  bonds   $i87,5oa 

There  should  have  been  delivered  to  contractor  as  per 

above   61,855. 

Therefore   there      should    be    returned      by      contractor, 

bonds    125,645 

The  contractor  should  be  requested  to  remit  to  the  Board  all 
moneys    heretofore    collected    from    prospective    settlers,      with 
their  names  and  addresses,  and  forbidden  to  collect  hereafter  a 
forfeit  from  persons  who,  after  visiting-  the  lands,  decide  not  to- 
purchase. 

Demand  should  be  made  on  contractor  to  proceed  to  comple- 
tion with  the  work  of  reclamation  and  settlement  called  for  in 
the  contract,  including  amendment  where  defects  have  been 
pointed  out  in  the  above,  together  with  such  other  as  is  shown 
by  profile  filed  herewith,  marked  "Exhibit  G,"  and  what  is  man- 
ifest as  to  width  and  depth  upon  inspection  of  the  canal  itself. 

Verv  respectfully  submitted, 

(Signed)  '  ^  JOHN  W.  WADE, 

State  Engineer. 
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Count V  of  l.cwi^  and  Clark. 


S5, 
State  of  Montana.  ) 

Helena,  Mont.,  Feb.  27,  1904. 

Geo.  K.  Koc.lcr.  bcinpr  duly  sworn,  deposes  and  says,  that  he 
is  a  civil  cnpneer  of  experience  ;  that  he  assisted  John  W.  Wade, 
State  Enjjinccr,  in  surveying-  and  examining-  what  is  known  as 
the  Dearborn  Canal,  in  Lewis  and  Clark  County,  Mont.;  that  he 
has  read  the  report  of  said  John  W.  Wade  upon  said  canal, 
chocked  the  calculations  therein,  and  to  the  best  of  his  know- 
ledge and  belief  the  same  are  true. 

(Signed)  *  GEO.  K.  REEDER. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  February, 

I9C'4- 

(Signed)  TERRENCE  O'DONNELL, 

(Notarial  Seal)  Notary  Public  in  and  for  Lewis 

and  Clark  County,  Mont. 


The  foregoino-  report  of  John  A\'.  A\'ade,  State  Engineer,  to  the 
Care}-  Land  Act  Board,  is  hereby  approved  and  respectfully 
referred  to  his  Excellency,  Jos.  K.  Toole,  Governor  of  Montana, 
for  such  action  as  he  deems  best. 

JOHN  W.  WADE. 

GEO.  M.  HAYS. 

W.  HUDNALL, 

Carey  Land  Act  Board. 
Helena,  Mont..  March  24,  1904. 


In  reply  to  the  communication  submitting  this  report  to  the 
Governor,  His  Excellency  wrote  as  follows: 
Executive  Office, 

Helena,  Montana.  ~        March  30,  1904. 

To  the  Carey  Land  Act  Board, 
Helena,  .Montana. 

The  report  of  the  State  Engineer  made  to  your  Board,  and 
which  you  have  referred  to  me,  is  certainly  a  revelation  of  dis- 
creditable conduct  in  the  irrigation  project  with  which  it  deals. 

Nothing  should  be  permitted  to  stand  in  the  way  of  placing 
the  State  in  a  proper  light  before  the  Department  at  Washing- 
ton, by  disclaiming  any  purpose  on  our  part  to  evade  the  strict 
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letter  of  the  law  in  order  to  avail  ourselves  of  the  benefits  of 
the  Carey  Land  Act.  Nor  should  the  State,  directly  or  indirectly, 
by  implication  or  otherwise,  encourage  the  settlement  or  pur- 
chase of  lands  which  cannot  reasonably  be  expected  to  be  remun- 
erative to  the  occupants,  or  approximately  represent  the  price 
which  the  settler  must  pay  for  them. 

I  suq-^est  at  this  time,  that  the  Dearborn  Canal  Company  be 
furnished  a  cop\-  of  this  report';  that  the  demand  be  made  upon 
them  for  the  return  of  $125,000  worth  of  bonds,  improperly  is- 
sued to  it,  for  the  reason  that  the  same  were  never  earned ;  that 
the  expenses  asked  for  by  them  be  denied  unless  ample  security 
is  furnished  the  State,  that  the  canal  will  be  forthwith  completed 
according  'to  the  original  plans  and  specifications,  and  that  the 
lands  covered  by  the  canal  will  be  sold  for  a  price  that  will  not 
make  settlement  prohibitory. 

To  encourage  settlement  upon  District  No.  4  at  the  price 
which  must  now  be  paid  for  these  landa";under  the  contract  here- 
tofore made  by  your  predecessors,  the  State  Arid  Land  Grant 
Commssion  would  be  nothing  less  than  a  fraud  upon  the  intend- 
ing settler,  for  which  the  State  cannot  and  will  not  stand  sponsor. 

I  return  herewith  the  report  of  the  State  Engineer,  together 
with  sundry  exhibits  which  are  made  a  part  of  the  same. 

J.  K.  TOOLE, 

Governor. 

Following  the  recommendations  contained  in  the  Engineer's 
report  and  the  suggestions  of  the  Governor,  the  Secretary  of  the 
Board  made  formal  demand  for  return  of  excess  Bonds  and  for 
completion  of  the  work  contemplated  in  the  contract,  both  ot 
which  demands  in  the  name  and  b}^  the  authority  of  the  Board 
were  ignored,  except  that  temporizing  conferences  were  had  and 
an  extensive  correspondence  took  place  between  the  Board  and 
the  contracting  company,  the  latter  being  represented  by  Henry 
Semple  Ames  of  the  Mississippi  Valley  Trust  Company  at  St. 
Louis.  The  burden  of  this  intercommunication  was:  On  the 
part  of  the  Board,  em])hasis  upon  the  above  mentioned  demands, 
together  with  an  order  that  since  said  company  had  taken  from 
various  prospertive  settlers  in  the  aggregate  about  $10,000  forfeit 
money,  the  said  companv  should  in  every  instance  where  an  in- 
dividual (induced  to  attempt  settlement  upon  this  land)  had  paid 
forfeit  money  to  the  contractor,  to  hand  in  to  this  Board  the 
name  and  address  of  the  settler  and  amount  of  said  forfeit,  to 
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ihf  end  that  the  money  thus  obtahied  might  be  returned  to  him 
from  whom  it  had  been  fraudulent!}'  taken. 

On  ihc  part  of  the  company,  a  positive  refusal  to  comply  with 
any  one  of  these  demands  has  been  the  outcome  and  a  counter- 
claim that  the  company  had  been  even  underpaid,  etc.,  has  been 
made ;  also  a  refusal  to  take  any  further  steps  toward  completion 
of  the  work  of  said  contract,  except  "physically  and  financially 
feasible  means  be  suggested  by  which  the  lands  in  question  could 
be  reclaimed  and  settled  at  a  figure  which  would  not  be  pro- 
hibitive in  cost:""  Mr.  Ames  repeatedl}-  asserting  that  his  com- 
panv  had  concluded  that  the  waters  of  the  Dearborn  River  (from 
which  Mr.  Bradford  claimed  to  have  "located"  7500  cubic  feet 
per  second)  were  not  sufficient  (except  by  "prohibitive"  reser- 
voirs) to  properly  reclaim  the  lands  segregated. 

Thus  the  matter  dragged  along  with  no  attempt  or  apparent 
purpose  to  meet  the  provisions  and  requirements  of  the  said 
contract,  and  although  time  was  the  "essence  of  this  contract," 
the  date  for  the  completion  of  the  work  of  reclamation  and  settle- 
ment of  this  District  expired  June  ist,  1904;  which  time  arrived 
with  the  same  unfinished  conditions  pointed  out  by  this  Board 
in  l-'ebruary  preceding,  and  these  same  conditions  yet  obtain  in 
matters  affecting  this  contract,  and  this  segregation. 

In  consequence  of  this  neglect  of  the  contractor  to  fulfill  the 
conditions  of  this  contract  and  for  other  reasons  as 
potent,  this  board  has  taken  the  position  that  the 
conduct  of  the  contractor  merits  nothing  short  of  forfeiture. 
The  State  has  been  hoodwinked,  imposed  upon  and  disgraced 
long  enough  in  these  proceedings,  and  it  is  liereby  recommended 
that  legislative  action  be  taken,  whereb}-  all  proceedings  in  Dis- 
trict Xo.  4,  known  as  the  Dearborn  Canal  Scheme,  be  declared 
null  and  void,  and  that  all  bonds  and  other  forms  of  evidence  of 
indebtedness  occasioned  by  or  accruing  from  th^  official  acts  of 
the  Montana  Arid  Land  Grant  Commission,  except  warrants  is- 
sued to  innocent  parties,  be.  by  legislative  enactment,  declared 
null  and  void.     Such  law  is  recommended  because : 

1st.  These  bonds  were  issued  in  excess  of  the  amount  au- 
thorized by  law  as  well  as  by  the  terms  of  the  contract. 

2nd.  These  bonds  were  issued  not  only  without  law,  but  con- 
trary to  a  provision  in  the  law  of  1897.  which  in  substance  en- 
joins that  every  contract  shall  be  let  to  the  lowest  bidder  and 
that  the  bonds  (authorized  to  furnish  money  for  reclamation  pur- 
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poses)  should  be  sold — never  below  par.  Whereas  these  bonds, 
to  the  amount  of  $131,000,  were  exchanged  for  $26,500  worth  of 
work,  plus  the  value  of  74  "second  feet"  of  water,  all  the  flow 
of  Dearborn  River  (which  latter  is  also  claimed  by  others.) 

3d.  The  lien  of  these  bonds  on  the  laud  has  expired  by  its 
own  limitation.  The  contract  for  reclamation  and  settlement  of 
all  lands  in  this  District  was  entered  into  on  December  28th, 
1900.  and  four  days  later,  viz:  January  ist,  1901.  these  bonds 
were  issued.  The  patent  for  the  land  from  the  United  States 
government  was  not  issued  until  ■March,  1905.  The  Act  of  Con- 
gress, June  nth,  .1896,  expressly  provides,  with  reference  to 
such  lien,  thus:  "And  when  created  shall  be  valid  on  and  against 
the  separate  legal  subdivisions  of  land  reclaimed  for  the  actual 
cost  and  necessary  expenses  of  reclamation  and  reasonable  in- 
terest thereon  from  the  date  of  such  reclamation  until  disposed 
of  to  actual  settlers." 

Xow  the  contractor  in  his  action  of  f6/eclosure  recently  insti- 
tuted in  a  United  States  court,  as  well  as  in  numerous  letters  and 
interview's  claims  to  have  performed  the  conditions  of  the  con- 
tract, among  wdiich  he  cannot  deny  is  the  settlement  of  all  lands 
in  the  segregated  tract,  capable  of  reclamation.  But  the  lien  ex- 
pires W'hen  the  lands  are  disposed  of  to  actual  settlers.  If  the 
settlers  are  here  at  all,  they  are  purchasers  because  they  may  not 
rent  or  lease,  for  the  Act  of  Congress  of  1894  positivelv  forbids 
leasing  o^^any  form  of  disposal  except  "reclamation,  cultivation 
and  settlement." 

4th.  These  bonds  should  be  thus  declared  void,  for  the  reason 
that  their  issuance  violates  the  federal  provision  "that  said  States 
shall  not  sell  or  dispose  of  more  than  160  acres  of  said  land  to 
any  one  person,"  and  this  subterfuge  of  issuing  bonds  many 
times  in  excess  of  the  value  of  these  lands,  thus  prohibiting  set- 
tlement upon  them  for  an  indefinite  period,  would  result  necessar- 
ily in  the  delivery,  finally,  of  the  whole  block  of  effected  land  to 
one  corporation  or  individual. 

It  is  further  recommended  that  the  Act  declaring  these  trans- 
actions null  and  void,  shall  also  provide  for  the  return,  to  the 
United  States  government  of  the  patent  to  10,104.03  acres  which 
patent  has  been  issued  to  the  State  through  misrepresentations, 
not  to  sav  actual  fraud,  and  that  the  wdnole  tract  of  36,600  acres 
now  segregated  to  the  State,  under  two  contracts  with  the  fed- 
eral government,  be  relinguished  forthwith  to  the  United  States. 


r>ii 
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Unless  such  aciiDii  be  taken  by  the  legislature,  the  Board  must 
remain  powerless  to  red'eed  patented  land  or  to  relinquish  seg- 
regation. 

Reports  of  Secretaries. 
Mr.  F.  11.  Ray.  Mr.  David  Marks  and  Mr.  Thomas  J.  Todd 
have  severally,  and  in  the  order  named  acted  as  secretary  of 
the  Carey  Land  Acl  P.oard  ;  Mr.  Ray  from  December  ist,  1904, 
to  April  30th  1905.  Mr.  Marks,  from  May  1st,  1905,  to  November 
ist,  1906.  Mr.  Todd  for  the  last  two-thirds  of  the  month  of  No- 
vember, 1906. 

Report  of  Mr.  Marks. 

Helena,  Montana,  October  31,  1906. 
To  the  Carey  Land  Act  Board 

of  the  State  of  IMontana. 
Gentlemen : 

As  Secretary  of  your  Board  I  herewith  submit  to  you  a  report 
of  the  receipts  of  this  ofifice  for  the  term  beginning  December 
1st,  1904,  and  ending  October  31,  1906.  The  fiscal  year  ends  on 
November  30,  1906,  but  inasmuch  as  I  am  about  to  sever  my 
connection  with  the  ofifice.  I  deem  it  proper  to  make  report  up 
to  the  above  named  date,. the  time  of  my  last. settlement  with  the 
State  Treasurer.  If  there  are  any  transactions  during  the  month 
of  November,  I  would  suggest  that  a  supplemental  report  be  made 
by  my  successor!  I  also  herewith  submit  receipts  from  the  State 
Treasurer  for  money  turned  over  to  him  by  me,  and  would  re- 
spectfully suggest  that  the  books  of  my  ofifice  be  examined  before 
my  departure  from  the  State,  which  Avill  be  on  or  about  November 
I2th. 

In  addition  to  giving  a  detailed  account  of  the  receipts  of 
the  office,  I  also  submit  an  account  of  the  expenditures. 

Inasmuch  as  the  Board  is  to  make  its  biennial  report  to  the 
Governor  at  the  end  of  the  fiscal  year.  I  do  not  deem  it  necessary 
to  make  any  comment  upon  other  matters' wdiich  I  take  it  be- 
longs entirely  to  yourselves,  and  would  be  an  assumption  on  my 
part. 

Very  respectfully  submitted, 

DAVID  MARKS, 
Secretarv  of  the  Board. 
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Water  Rentals  Received  From  District  No.  4,  Through  Geo.  K. 

Reeder    Superintendent. 


1905 
.Alar. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Apr. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 

Dec. 


25 — Hans   Burgard    $  31.25 

I — Matt  Saile 80.00 

4 — John  Barrett   75-00 

6 — C.  E.  LaChapelle 75-00 

6 — Nicholas  Johnson 40.00 

6 — J.  L.  B.  Meyer 40.00 

1 1 — W.  J.  Myles 75.00 

27 — Chas.  B.  Taylor 62.50 

27 — R.  A.  Bean 30.00 

5 — W.  C.  Gillette  Company 150.00 

5 — J.  H.  Carmichael 100.00 

5— b.  J.  Hogan 53.75 

5— S.  W.  Mosher 156.25 

5— J.  C.  Fey 125.00 

5 — E.  Bean  25.00 

5— Phil.  Bean 43-75 

5— Ole  F.  Bean 31.25 

5 — Levy  LaChapelle 132.00 

5 — b.  A.  Penry 40.00 

5 — O.  Bernier 37- 5o 

5— F.  J.  Woodward   125.00 


27 — Paid  J.  H.  Rice,  State  Treasurer. $  31.25 

I— Paid  J.  H.  Rice,  State  Treasurer.  80.00 

4 — Paid  J.  H.  Rice,  State  Treasurer.  75.00 

6— Paid  J.  H.  Rice,  State  Treasurer.  i55-00 

II — Paid  J.  H.  Rice,  State  Treasurer.  75.00 

27_Paid  J.  H.  Rice,  State  Treasurer.  92.50 

5 — Paid  Alex  Duval  for  lumber 47.10 

5— Paid  G.  K.  Reeder,  Agt.  6  mos.  .  240.00 
5 — Paid  to  AV.  C.  Gillette,  for  mate- 
rial and  labor 101.73 

30— Paid  J.  H.  Rice,  State  Treasurer.  630.67 


$I.;28.2: 


$1,528.25 


Net  amount  paid  to  State  Treasurer  for  1905,  $1,139.42. 
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Water 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 

Mav 
May 

May 

May 

May 

May 

May 

May 

June 

July 

Oct. 

Oct. 

Apr. 
I\Iay 
June 

July 
Oct. 


Rentals  Received  From  District  No.  4,  Through  Geo.  K. 
Reeder  for  the  Year  1906. 

12 — 11.    11.    liuri^ard    $  37-50 

21—1 ).  J.  lloG^an   5000 

28_\\".  j.  Myles 750C 

28— Charles  B.  Taylor 62.50 

28— J.  H.  Carmichael .' 100.00 

I — Nicholas  J(-)hnson   40.00 

i_john  Barrett 75-00 

i_l ).  A.  Vcnry   40-00 

2— C.  E.  LaChapelle 7S-00 

2—S.  W.  Moshcr i75-oo 

2— D.  J.  Hogan   25.00 

2— Phil.  Bean.  Qle  Bean ^    75-00 

2— Mat  Saile ' 60.00 

5— R.  A.  Bean .  30.00 

7— J.  L.  B.  ^leycr 50-00 

3 — Levy    La   Chapelle    125.00 

30 — E.  E.  Bean 25.00  ^ 

16 — J.  C.  Eey 125.00 

16 — V.   I.  Woodward 125.00 

$1,370.00 


30 — Paid  J.  H.  Rice.  State  Treasurer. $  325.00 

31 — Paid  J.  H.  Rice,  State  Treasurer.  645.00 

30 — Paid  J.  H.  Rice,  State  Treasurer.  125.00 

31 — Paid  J.  H.  Rice,  State  Treasurer.  25.00 

31 — Paid  J.  H.  Rice,  State  Treasurer.  250.00 


$1,370.00 


Sale  of  Lands  in  District  No.  i.  Made  Through  Billings  Land  & 

Irrigation   Company. 
1906. 

I 

I\Iay      II — Samuel  Dove,  116.01  acres $  232.00 

May      II — .\lnionius  Beaudette.  40.00  acres.  80.00 

May      1 1 — John  Hauf,  40.00  acres 80.00 

Z\Iay      1 1 — James  H.  Brown.  40.00  acres.  . .  .  80.00 

I\lay      II — Jas.  O'Brien.  78.75  acres.- i57-io 

May      11 — W'm.  Galland,  80.00  acres 160.00 

May      11 — Theodore  vS.  Barrett,  120.00  acres  240.00 

May      II — \\m.  \\".  Long.  Ti>n  no  acres.  ..  .  200.00 

May      14 — Peter  A.  Printz,   ,  acres 80.00 
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^lay      31 — Hugh  F.  McDonald,  80.00  acres. 
May      31 — James  H.  Conley,  160.00  acres 
]\Iay      31 — Wm.  N.  Keslar,  160.00  acres. 


May 
June 
June 
June 
June 
July 
July 
July 
July 

July 

July 

Aug-. 

Aug. 

Sept. 

Sept. 

Oct. 

Oct. 

Oct. 


May 
June 

July 
Aug. 
Sept. 
Oct. 


31 — Elmer  E.  Davis,  80.00  acres.  . . 

6 — Claude  S.  Brother,  40.00  acres 

6 — Josephine  K.  Waters,  80.00  acres 
18 — AVm.  W.  Clarke,  40.00  acres. 
18 — Wm.  AV.  Clarke.  85.00  acres. 

6 — Ray  Dool.  80.00  acres 

6 — John  R.  Elliott,  20.00  acres.  . 

6 — John  C.  Dool.  160.00  acres.  . 

6 — Chas.  E.  Langley,  80.00  acres 

6 — Chas.  E.  Clarke,  40.00  acres 
18— L.    W.    &    A.    O.    Pickens,    80 
acres  

I — Archie  L.  Tucker,  160.00  acres 
10 — Wm.  Thomson,  160.00  acres. ^  . 

I — Frank  Briteman,  40.00  acres.  . 

I — Alma  x\.  Bean,  40.00  acres.  . . . 

I — John  J.  Larimer,  40.00  acres.  . 

I — Walter  M.  Parsons,  87.00  acres 
29 — Newton  W.  Phillipps  and  Alvin 
Goodwin,  77.54  acres   . 


00 


31 — Paid  J.  H.  Rice,  State  Treasurer 
30 — Paid  J.  H.  Rice,  State  Treasurer 
31 — Paid  J.  H.  Rice,  State  Treasurer 
31— Paid  J.  H.  Rice,  State  Treasurer 
30 — Paid  J.  H.  Rice,  State  Treasurer 
31 — Paid  J.  H.  Rice,  State  Treasurer 


160.00 
320.00 
320.00 
160.00 

80.00 
160.00 

80.00 
170.00 
160.00 

40.00 
320.00 
160.00 

80.00 

160.00 

320.00 

320.00 

80.00 

80.00 

80.00 

174.00 


OD 


,00 


$  2,269.10 
490.00 
920.00 
640.00 
160.00 
409.00 


Fees  Collected  From  District  No.   i. 

1905. 

Aug.       I — H.  P.  Grover,  ctfd.  copy  contract  $      3.40 

1906. 

May  II— Samuel  E.  Dove   2.00 

May      II — Alonie  Beaudette ."  2.00 

May      1 1 — John   Hoff    2.00 

May      II — James  H.  Brown   2.00 

May      II — James   O'Brien    •.  2.00 

May      II— William  Galland  2.00 


$4,888.10 


$4,888.10 
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May  1 1— Theodore  S.   llarrctt    2.00 

May  II— William   W.   Loner   2.00 

May  I'l— Peter  A.    Triniz 2.00 

May  31— Hu^h  F.  MeDonald '. .  .  2.00 

:.[ay  31— James  H.  Conley !.".'..,....  2.00 

May  31— Elmer  E.  Davis '• . ,  2.00 

May  31— William   II.  Keslar   :....'  2.00 

June  6— Claude  S.  r.rother 2.00 

June  6 — Jose]ihine  K.  \\'aters   2.00 

June  iS— William  W.  Clarke 2.00 

June  18— William  W.  Clarke 2.00 

July       6— Ray   Dool 2.00 

July        6— John  R.  Elliott 2.00 

j;.;y        6— John  C.  Dool   2.00 

J'^ly        6— Chas.  E.  Langley 2.00 

Julv        ri— Chas.  E.  Clarke 2.00 

j;,ly  18— L.  W.  &  E.  A.  Pickens 2.00 

Aug.         1 — Archie    L.    Tucker    2.00 

Aug.  10 — William    Thomson    2.00 

Sept.        I — Frank   L.   Priteman    2.00 

Sept.        I — Alma  A.  Pean   2.00 

Oct.        5 — John  J.  Larimer 2.00 

C^ct.        5— Walter  M.  Parsons 2.00 

Oct.  29 — X.  W.  Phillipps  and  A.  Godwin.  2.00 


1905. 
Sept.        I — Paid  J.  PL  Rice,  Slate  Treasurer.      $      3.40 

1906. 
June     30 — Paid  J.  IP  Rice,  State  Treasurer 
July      31  —  Paid  J.  H.  Rice,  State  Treasurer. 
A'.g.     31 — Paid  j.  11.  Rice,  State  Treasurer. 
Sept.     30 — I'aid  J.  H.  Rice,  State  Treasurer. 
C'ct.      31  —  Paid  J.  IP  Rice,  State  Treasurer. 


34. 

,00 

12.00 

4- 

,00 

4- 

.00 

6. 

,00 

$    63.40 


$    63.40 


Carey  Land  Act  Board  Expense  Account  for  the  Years  1905  and 

1906. 
1906. 

.'\mount  appropriated  by  General  Appropria- 

Pill    $  3,ooo.OQ 

Amount  appro])rialed  by  House  Pill  No.  222     2,000.00 
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1905. 

Mar.       7 — A.  C.  Scheider,  copying-  report  of 

State  Engineer lo.oo 

Mar.       8 — State  Publishing  Co.,  supplies.  .  8.52 
]\Jar.       8 — Western    Union    Tel.    Co.,    tele- 
grams     3.49 

Apr.      17 — Independent    T^lb.    Co.,   stamped 

envelopes    10.60 

.i\pr.       18 — F.  H.  Ray,  stamps  and  traveling 

expenses   15.00 

M?.y      15 — John  W.  Wade,  trav.  expenses  to 

meeting  in  Wyoming   84.50 

May      15 — W^estern  Union   Tel.   Co.,     tele- 
grams   .  .  .■ 1. 1 7 

May      16 — I.    B.    Hale    &    Co.,    laying   and 

cleaning  carpet 6.00 

May      16 — J.  W.  Gates,  carpet  and  laii.p.  ..  16.50 

i\Iay      16 — D.  Marks,  P.  O.  rent  stamps,  etc.  14-25 

I\lay      16 — Holter  Hdwe.  Co.,  supplies i7-50 

I'slay      18 — Independent   Pub.    Co.,   stamped 

envelopes    32.20 

June     20 — J.  C.  &  C.  W.  Currah,  keys -50 

jjune      20 — State  Pub.  Co.,  supplies 41 .30 

Jane     21 — Western  Union     Telegraph   Co., 

telegrams    '       3.84 

Jane     21 — John  AV.  Wade,  trav.  expenses.  .  10.70 
June     21 — E.  Dietzgen  &  Co.,  instruments.  275.19 
June      21 — Eolmer  &  Schwing  Mfg.  Co.,  in- 
struments    147.20 

June     21 — J.  E.  Redpath,  sign 7.50 

Jane     21 — X.  P.  Exp.  Co..  expressage .60 

June     26 — J.  S.  Baker,  expenses  as  assistant  353-8o 

July      18— Rocky  Mt.  Bell  Tel.  Co.,  toils.  .  .  3.10 

July      18 — D.  ]\Iarks,  rent  P.  O.  box i.oo 

July      18 — N.  P.  Express,  Co.  expressage.  ..  .25 
July      18 — Hel.  L.  &  Tr.  Co.,  shade  and  fix- 
tures      3.75 

Aug.     22 — John  W.  Wade,  trav.  expenses.  .  '11.25 

Aug.     22 — Gordon  Card-seal    3.00 

Aug.     22 — W.  A.  Moore,  map  of  State 5.00 


S8           REPORT  OF  THE  CARET  LAND  ACT  BOARD. 

Aug-.     23 — Western  Union    Tel.    Co.,    tele- 
grams      1.96 

Aug.     2^ — State  Pub.  Co.,  cabinet  file,  card 

and  receipts 17.20 

Oct.      18 — State  Pub.  Co.,  township  plats.  . .  19.00 

Oct.     ,18 — John  \\'.  Wade  ,trav.  expenses..  9.00 

Oct.      18 — D.  Marks,  P.  O.  box  rent i.oo 

Nov,        7 — G.  \\'.  Sproule.  appearance  fees  ' 

Ames  Realt}-  Co.  v.  State.  ..  20.00 

Nov.      21 — \.  P.  Express  Co.  expressage..  1.05 

Nov.      23— Rocky  Mt.  Bell  Tel.  Co.,  tolls..  4.75 

1906. 
Dec.      21 — Western    Union    Tel.    Co.,    tele- 
grams    .25 

Dec.      21 — Arthur  P.  Curtin,  repairing  chair  i.oo 

Jan.      18 — D.  Marks,  P.  O.  box  rent i.oo 

Feb.      20 — X.  P.  Epress  Co.  expressage....  .28 
Feb.      20 — Western    Union    Tel.    Co.,    tele- 
gram   .50 

Mar.       9 — Horace  R.  Martin,  repairing  ma- 
chines    12.00 

Mar.     20 — State  Pub.  Co.,  stationery 3.00 

Mar.     20— Rocky  ^It.  Bell  Tel.  Co.,  tolls.  . .  7.30 

Mar.     20 — X.  P.  Express  Co.,  expressage.  .  .92 

Apr.      18 — J.  S.  Baker,  P.  O.  rent  and  pens.  1.50 

May      23 — State  Pub.  Co.,  papers 1.25 

May      23 — D.  Marks,  trav.  expenses 10.75 

May      2T^ — J.  ]\Iardall,  carpentering 4. ,->5 

May      23 — Independent    Pub.    Co..    blanks, 

etc 29.00 

May      23 — John  \\'.  Wade,  trav.  expenses..  1945 
May      23— Rocky  Mt.  Bell  Tel.  Co.,  toll.<.  . .  6.00 
June     16— Rocky  ^It.  Bell  Tel.  Co.,  tolls.  .  .  3.55 
June     16 — Western    Union    Tel.    Co.,    tele- 
grams      1.76 

July      18— D.  Marks,  P.  Q.  box  rent i.oo 

Aug.     21— Rocky  Mt.  Bell  Tel.  Co.,  tolls..  6.00 

Sept.     19 — State  Pub.  Co.,  envelopes 2.00 
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1905. 


Mar. 
Maj 

May 
June 

Aug. 

Sept. 

Oct. 

Nov. 

D<'c. 

1906 
Jan.      31 
Feb. 
^lar. 
Apr. 
r\I  ay 


Salary  of  Secretaries. 

8 — F.  H.  Ray,  salary  for  December. $        50.00 
I — F-,    H.    Ray,    salary    Jan.,    Feb., 

March  and  April   200.00 

25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 


31 — David  Marks,  salary  for  May.  . . 
30 — David  Marks,  salary  for  June. . . 
31 — David  Marks  salar-i^  for  July.  . .. 
31 — David  Marks,  salary  for  August 
30 — David  Marks,  salary  for  Sept.  . . 
31 — David  Marks,  salary  for  Oct.  . . 
29— David  j\Iarks,  salary  for  Nov.  .. 
30 — David  Marks,  salary  for  Dec.  .  .  . 


Dav 
28— Dav 
31 — Dav 
30— Dav 
31 — Dav 
June  30 — Dav 
July  31 — Dav 
31 — Dav 
30 — Dav 
31 — Dav 


Aug. 
Sept. 
Oct. 


d  ]\Iarks,  salary  for  Januar}- 
d  Marks,  salary  for  Feb ... 
d  Marks,  salary  for  March 
d  Marks,  salary  for  April, 
d  Marks,  salary  for  Alay.  . 
d  Marks,  salary  for  June . . 
d,  Marks,  salary  for  July.  . 
,d  Marks,  salary  for  August 
d  Marks,  salar}-  of  Sept.  . 
d  Marks  salary  for  October 


25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 
25.00 


$3,77443 


Balance  remaining  in  Funds,  not  used  by  the 

Board $1,225.57 

Report  of  Mr.  Todd. 

Helena  Montana,  November  30,  1906. 
To  the  Carey  Land  Act  Board,  of  the  State  of  Montana. 

Gentlemen : — I  herewith  submit  to  you  my  report  of  the  re- 
ceipts and  expenditures  of  this  offtce  for  the  month  of  November ; 
also  receipt  from  State  Treasurer  for  moneys  turned  over  to  him. 
Very  respectfully  submitted, 

T.  J.  TODD, 
Secretary  of  the  Board. 
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Water  Rentals  Received  From  District  No.  4. 
1900. 

Nov.      10— W.  C.  (^.illcttc  Co $      205.00 

Nov.      12 — O.    P.crnicr    37-50 

Nov.     30-  Paid  J.  II.  Kioc.  Slato  Treasurer.  $242.50 

$242.50     $    242.50 

Sale  of  Lands  in  District  No.  i. 
1906. 

Nuv.     10 — Mary  E.  Esch,  60.00  acres $120.00 

Nov.     12 — Herman  Gross,  80.00  acres 160.00 

>:..v.     30— Paid  J.  1 1.  Rice,  State  Treasurer.  $280.00 

$280.00        $280.00 

Fees  Collected  from  District  No.  i. 
1906. 

Nov.     10 — Mary  E.  Esch $2.00 

Nov.     12 — Herman  Gross   2.00 

Nov.     30 — Paid  J.  H.  Rice,  State  Treasurer.   ,  $4.00 

$4.00  $4.00 

Carey  Land  Act  Board  Expense  Account  for  November. 
1906. 
Nov.     9 — Geo.  K.  Reedcr  salarv  for  6  mos., 
paid  from   water  rentals,  for 

care   Dearborn   Canal    $240.00 

Nov.     10 — David   Marks,   salary    41.66 

Nov.     16 — Western      Union   Tel.    Co.,   tele- 

g^rams 2.05 

Nov.     17 — Rocky  Mt.  Bell  Tel.  Co.,  rentals  6.00 

j\ov.     30 — T.  J.  Todd,  salary  for  November  83.34 

$373-05 

In   accordance   with   provision   of  law,  these   secretaries  have 
been  required  to  furnish  bond  in  the  sum  of  $1,000,  before  the 
1  andling-  of  any  funds  belonging-  to  the  Board. 
\'ery  respectfully  submitted, 

JOHN  \\-.  \\^\DE,  Chairman, 

A.  N.  YODER, 

T.  E.  COELINS, 

Members  Carev  Land  Act  Board. 
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Second  Biennial  Report  of  the  State  Engineer 

Of  the  State  of  Montana  for  the  Years  1905  and  1906. 


Hon.  Joseph  K.  Toole,  Governor. 
Dear  Sir: 

I  hereby  submit  to  your  Excellency  my  second  biennial  report, 
as  required  by  law. 

The  duties  of  the  State  Engineer  as  now  set  forth  in  the  stat- 
utes are  various.  In  addition  -to  his  functions  as  Chairman  of 
the  Carev  Land  Act  Board,  he  is  under  orders  of  the  State  Board 
of  Land  Commissioners,  and  besides  the  services  thus  com- 
manded touching  matters  afifecting  State  Lands  of  any  class, 
under  the  authorit)^  of  said  Board  he  may  also,  with  the  approval 
o;  and  with  concurrence  of  said  Board,  make  examination  of  avail- 
able sources  of  irrigation  for  any  Stafe  Lands,  and  proceed  with 
the  survey  of  a  system  of  irrigation  in  any  particular  case,  as  far 
as  may  be  directed  by  said  Board. 

The  State  Engineer  is  also  ex-ofi(icio  member  of  the  State 
Board  of  Health  and  member  of  the  ''^^^ater  Commission  for  the 
Slate  Capitol  and  Grounds."  Services  performed  under  these 
various  authorities,  have  all  been  reported  by  the  heads  of  these 
Departments  so  far  as  report  is  needed. 

The  duties  of  the  State  Engineer  not  referred  to  in  any  of  the 
above,  consist  of  securing,  for  permanent  record,  reliable  data  as 
to  the  capacity  of  the  various  waterways  of  the  State,  and  the 
needs  of  tlie  State  in  irrigation,  and  to  this  end  to  make  measure- 
ments and  calculations  of  the  ordinary  and  flood  discharge  of 
streams. 

He  is  especially  directed  to  co-operate,  as  far  as  may  be,  with 
the  United  States  Geological  Survey  and  the  Montana  Experi- 
ment Station.  This  work  has  been  undertaken  and  pushed  as 
far  as  funds  for  the  same  were  available.  Whatever  has  been 
done  on  this  line  has  been  by  advice  and  with  the  consent  of  the 
State  Board  of  Land  Commissioners. 

In  conjunction  with  the  Experiment  Station  of  the  Montana 
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Agricuituial  College,  eight  stations  were  established  and  "ob- 
berved"  during  the  year  1904  near  Bozeman,  but  have  been  tern- 
pcrarily  abandoned  because  of  lack  of  funds  of  the  Experiment 
Station  to  pay  for  such  work,  but  all  of  these  stations  will  be 
re;-umed  with  the  coming  of  spring  1907.  These  stations  were  as 
fo'lows: 

On  Little  Bear  Creek,,  near  Badgley's  ranch. 

On  Big  Bear  Creek  two  miles  above  Spaulding's  ranch. 

On  Cottonwood  Creek,  at  Dave  Suverly's  ranch. 

On  Middle  Creek,  U.  S.  Geological  Survey  Station. 

On  Bridger  Creek,  at  John  Dawes'  limekiln. 

On  Bozeman  Creek,  at  Robert  Davidson's  ranch. 

On  Rocky  Canon  Creek,  at  mouth  of  Canon. 

On  Pass  Creek,  one  mile  above  Richards'  home. 

A  plan  of  CO  operation  with  the  Hydrographic  branch  of  the  U. 
S.  Geological  Survc}-  has  been  arranged  and  agreed  upon.  Ex- 
penses of  this  work  are  to  be  borne  mutually  by  the  U.  S.  Geologi- 
cal Survey  and  by  this  office.  This  plan  of  co-operation,  it  i& 
believed,  will  not  only  give  the  largest  results,  but  insure  the  ac- 
curacy of  all  data  obtained.  The  first  report  of  the  District  Hy- 
drographer  in  this  matter  is  as  follows : 


Department  of  the  Interior, 

United  States  Geological  Survey. 

Hydrograhpic  Branch. 

Huntley,  ]\Iontana,  November  19,  1906. 
Hon.  John  W.  Wade.  State  Engineer.  Helena,  Montana. 

Dear  Sir: — I  transmit  herewith  my  report  covering  the  co-oper- 
ative work  done  by  the  U.  S.  Geological  Survey  in  conjunction- 
with  your  office.  i\s  you  will  see,  the  report  consists  of  descrip- 
tion, discharge  measurements,  and  daily  gage  heights  for  each 
station.  Besides  this,  there  is  a  short  resume  of  the  work,  present 
and  future.  One  more  round  of  the  stations  will  be  made  before 
the  end  of  the  month,  and  the  results  will  be  sent  you  at  once. 
The  observers  on  Jocko  River  and  Crow  and  Post  Creeks  have 
just  been  instructed  to  send  you  duplicate  gage  height  cards  until 
November  30th,  in  order  that  your  records  may  be  as  complete  as 
possible.  Owing  to  the  late  date  that  the  Columbia  Falls  sta- 
ti'jn  is  established,  there  will  be  no  gage  heights  available  for  this- 
}  ear's  report. 
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1  shall  be  very  g-lad  to  furnish  any  further  information  that  mav 
be  desired. 

Yours  verv  truly. 

ROBERT  FOLLAXSBEE. 

District  Hydrographer. 


Department   of  the   Interior. 

United   States  Geological   Survey. 

Hydrographic   Branch. 

Report  on  Co-Operative  Work  Between  the  U.  S.  Geological  Sur- 
vey and  the  State  of  Montana. 

Owing  to  the  lateness  of  the  season  when  co-operation  was 
■effected  it  was  possible  to  establish  only  seven  gaging  stations 
and  make  a  reconnaissance  of  Flathead  county  with  the  view  to 
establishing  other  stations  in  the  future. 

The  part  of  the  State  selected  was  that  embraced  in  Flathead 
reservation  and  Flathead  county.  Ownng  to  the  limited  appropri- 
ation of  the  Geological  Survey,  it  has  not  been  possible  to  estab- 
lish stations  in  that  section  previously. 

As  the  Flathead  Reservation  is  soon  to  be  opened  up  to  set- 
ters it  was  important  that  the  water  sources  be  studied  with  a 
view  to  future  irrigation.  According]}-,  the  following  stations 
nxre  established  and  are  being  maintained :  Jocko  River,  at 
Ravalli:  Crow  Creek,  near  Roman  ;  Mission  Creek  near  St.  Igna- 
'tius;  Post  Creek,  near  St.  Ignatius. 

These  streams  are  capable  of  irrigating  the  adjacent  lands  and 
are  being  used  somewhat  at  the  present  time.  The  most  important 
is  Post  Creek,  as  its  source.  Lake  McDonald,  is  a  natural  reser- 
voir, and  by  building  a  dam,  a  large  area  of  land  can  be  irri- 
gated. A  reconnaissance  of  Pend  d'Oreille  River  w-as  also  made, 
and  a  site  selected  for  a  cable  station. 

At  the  lequest  of  the  citizens  of  Flathead  county,  stations  were 
established  and  are  being  maintained  as  follows:  Stilhvater 
River,  near  Kalispell :  W'hitefish  River,  near  Kalispell ;  Flathead 
River,  near  Columbia  Falls. 

Until  the  past  year  or  so,  irrigation  has  not  been  considered 
•essential  in  this  section  :  but  owing  to  the  recent  dry  years,  the 
citizens  are  now  very  much  interested  in  the  subject,  and  it  is 
important  that  the  water  resources  be  studied. 

Besides   establishing  the   above   station   a   discharge   measure- 
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ment  was  made  on  the  South  Fork  of  Flathead  River.  Tliis  is  of 

^ -ilue  on  account  of  the  very  low  staf^e  of  tlic  river  at  the  time. 

Jocko  River,  at  Ravalli,  Montana. 

Jocko  River  rises  in  the  southeastern  part  of  the  Flathead  Res- 
ervation, and  flows  northwest  into  Pend  d'Oreille  River.  ^  The 
gaging  station  is  located  400  feet  down  stream  from  a  point  op- 
posite the  railroad  station  at  Ravalli.  Tt  was  established  October 
iS,  1906.  The  channel  is  straight  for  several  iiundred  feet  above 
and  below  the  gage.  Both  banks  are  sparsely  wooded  and  will 
not  overflow,  except  at  very  high  stage.  The  current  is  swift 
and  a  short  distance  below  the  gage  are  a  series  of  small  rapids. 
The  bed  of  the  stream  is  composed  of  gravel  and  small  boulders 
and  is  permanent.    There  is  one  channel  at  all  stations. 

Discharge  measurements  may  be  made  from  the  highw-ay  bridge 
■one  mile  upstream,  or  preferabl}-  by  wading  at  or  near  the  gage. 
In  high  water  the  bridge  must  be  used. 

The  gage  is  a  stafif  fastened  to  an  overhanging  tree  on  the  right 
D;ink.  It  is  read  daily  by  H.  F.  Lynn,  the  station  agent.  Bench 
mark  Xo.  i  is  a  nail  in  a  tree  25  feet  northeast  of  the  gage.  It 
is  two  feet  above  the  ground;  elevation,  6.80  feet  above  the  zero 
oi  the  gage.  Bench  mark  Xo.  2  is  a  nail  in  a  tree  65  feet  north- 
east of  the  gage.  It  is  one  foot  above  the  ground,  elevation,  6.12 
iicl  above  gage  zero. 

Crow  Creek   near  Ronan,  Montana. 

Crow  Creek  rises  on  the  western  slope  of  the  ^Mission  Range 
and  flows  w^estward  across  the  Flathead  Reservation,  emptying 
into  Pend  d'Oreille  River. 

The  gaging  station  was  established  September  21,  1906.  It 
Is  located  at  the  highway  bridge  on  the  stage  road  from  St.  Ig- 
natius to  Ronan  four  miles  south  of  Ronan.  The  station  is 
several  miles  below  the  canyon.  The  channel  curves  sharply  to 
the  right  immediately  above  the  station,  but  is  straight  for  two 
hundred  feet  below.  The  banks  slope  back  gradually  from  the 
-vv-ater's  edge.  At  all  stages  except  extreme  flood,  the  Avater  will 
all  pass  beneath  the  bridge.  The  current  is  sluggish  at  the  bridge. 
The  bed  of  the  stream  is  composed  of  fine  gravel. 

Dischars:e  measurements  are  made  bv  wading  at  a  section 
eiiher  above  or  below  the  bridge.  At  high  stages,  measurements 
may  be  made  at  the  bridge.  The  gage  is  a  stafif  fastened  to  tne 
up-stream  end  of  the  bridge  pier.  It  is  read  morning  and  evening 
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by  Mrs.  Alplion^e  Mclntyre.     The  bench  mark  is  a  spike  in  the 
northeast  corner  of  a  log  building,  50  feet  downstream  from  the 
gage,  on  the  left  bank.     The  spik^  is  driven  horizontally,  two 
feet  above  the  ground;  elevation,  10.00  above  the  g3.ge  zero. 
Mission  Creek   near  St.  Ignatius,  Montana. 

Mission  Creek  rises  on  the  western  slope  of  the  Mission  Range 
and  ilows  across  the  Flathead  Reservation  into  Pend  d'Oreille 
River. 

The  gaging  station  was  established  September  21,  igo6.  It  is 
located  opposite  the  home  of  A.  A.  Booke,  one  mile  downstream 
fiom  St.  Ignatius.  The  channel  curves  both  above  and  below 
the  station.  The  right  bank  is  low  and  liable  to  overflow;  the 
left  is  high  and  will  not.  The  current  is  swift.  The  bed  is  com- 
posed of  gravel  and  is  permanent.  There  is  one  channel  at  all 
stages. 

Discharge  measurements  are  made  from  the  footbridge,  to 
vviiich  the  stafT  gage  is  attached.  The  gage  is  read  morning  and 
evening  by  Mrs.  A.  A.  Booke.  There  are  a  few  small  ditches 
diverting  water  above  the  gage,  which  is  six  or  eight  miles  below 
the  canyon.  Bench  mark  No.  i  is  a  large  spike  driven  hori- 
zontally in  a  pine  tree  27  feet  back  of  the  gage  on  the  left  bank. 
Ic  is  below  a  blaze  in  the  tree,  and  one  foot  above  the  ground; 
elevation  7.05  feet  above  gage  zero.  Bench  mark  No.  2  is  a 
laige  spike  driven  horizontally  in  a  blaze  on  a  pine  tree,  50  feet 
upstream  from  the  gage  on  the  left  bank;  elevation,  7.68  ft.  above 
the  gage  zero. 

Post  Creek,  Near  St.  Ignatius.  Montana. 

Post  Creek  rises  on  the  western  slope  of  the  Mission  Range 
and  flows  across  Flathead  Reservation  into  ^vlission  Creek,  a  trib- 
utary of  Pend  d'Oreille  River. 

The  gaging  station  was  established  September  21,  igo6.  It  is 
located  at  the  upper  highway  bridge,  near  the  home  of  Joseph 
Allard.  ten  miles  north  of  St.  Ignatius.  The  station  is  near  the 
canyon  and  only  two  small  ditches  divert  above.  On  account  of 
the  storage  possibilities  of  ]\IcDonald  Lake,  the  source  of. Post 
Creek,  and  also  on  account  of  the  land  which  can  be  reached, 
this  station  is  very  important.  The  channel  is  straight  for  twenty- 
five  feet  above,  and  one  hundred  feet  below  the  gage.  The  current 
is  very  swift.  Both  banks  are  wooded  and  will  not  overflow.  The 
bed  of  the  stream  is  composed  of  gravel  and  small  boulders,  and 
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is  permanent.     There  is  one  channel  at  all  stages. 

Discharge  measurements  are  made  from  the  downstream  side 
of  the  highway  bridge.  The  gage  is  a  staff  fastened  to  an  over- 
hangmg  stvmip  at  the  right  end  of  the  bridge.  It  is  read  morning 
and  evening  by  Mrs.  Adaline  Allard.  Bench  mark  No.  i  is  a 
large  spike  driven  horizontally  in  a  stump  8  feet  back  of  the 
gage,  on  the  right  bank.  The  spike  is  two  feet  above  the 
giound;  elevation  5.90  feet  above  gage  zero.  Bench  mark  No.  2 
is  a  headless  spike  in  a  pine  tree  two  feet  in  diameter,  situated 
45  feet  from  the  left  bank  and  18  feet  from  the  road.  The  spike 
is  in  a  blaze  two  feet  above  the  ground ;  elevation,  8.90  feet  above 
gage  zero. 

Stillwater  River,  near  Kalispell,  Montana. 

Stillwater  river  rises  in  the  northern  part  of  Flathead  county 
ivud  flows  southeast  through  several  lakes  into  Flathead  river. 

The  gaging  station  was  established  September  25,  1906.  It  is 
located  at  the  Reiter  wagon  bridge,  two  miles  from  Kalispell. 
the  flow  is  controlled  bby  dams  above.  The  sta- 
tion is  below  the  mouth  of  Whitefish  river  and  includes 
the  flow  of  that  stream.  The  intake  for  the  city  waterworks  is 
between  the  mouth  of  Whitefish  and  the  gage.  Owing  to  the 
extreme  sluggishness  of  Stillwater  above  the  mouth  of  White- 
fish  it  is  impossible  to  establish  a  station ;  hence  the  flow  of  the 
former  is  gotten  by  subtracting  the  flow  at  the  Whitefish  station 
from  that  at  this  station.  This  gives  the  amount  available  for 
ij  rigation. 

Discharge  measurements  are  made  from  the  bridge  or  may  be 
made  by  wading  at  low  stage.  The  gage  is  a  staff  fastened  to 
the  upstream  end  of  the  bridge  pier.  It  is  read  morning  and 
evening  by  W.  H.  Reiter.  Bench  mark  No.  i  is  a  spike  in  the 
piling  which  is  the  upstream  edge  of  the  pier  on  which  the  right 
end  of  the  right  truss  rests.  It  is  three  feet  above  the  ground 
and  is  driven  horizontally;  elevation,  4.74  feet  above  gage  zero. 
Bench  mark  No.  2  is  two  spikes  driven  horizontally  1.8  feet  above 
the  ground,  in  a  12"  three  30  feet  upstream  from  the  gage  and 
100  feet  from  the  water's  edge  at  low  stage;  elevation,  6.87  feet 
above  zero  gage. 

Whitefish  River,  Near  Kalispell,  Montana. 

Whitefish  River  rises  in  the  central  part  of  Flathead  county 
and  flows  south  into  Stillwater  River  above  the  gaging  station 
on  that  stream   . 
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The  gag^insjf  station  was  established  September  24,  1906.  It  is 
located  at  the  Tetranlt  wa^c^on  bridge,  ten  miles  from  Kalispell 
and  six  from  Columbia  Falls".  There  is  a  dam  at  the  outlet  of 
tlie  lake  which  feeds  the  river,  and  consequently  the  flow^  is 
wholly  controlled.  The  channel  is  straight  for  500  feet  above, 
and  JOG  feet  below  the  station.  The  banks  are  high  and  are  not 
likely  to  overflow.  The  l.)ed  of  the  stream  is  composed  of  gravel 
and  is  permanent.    There  is  one  channel  at  all  stages. 

Discharge  measurements  are  made  from  the  wagon  bridge  or 
may  be  made  by  wading  at  low  stage.  The  gage  is  a  staff 
fastened  to  timlior  abutment  200  feet  upstream  from  the  bridge 
on  the  lefi  bank.  It  is  read  daily  by  F.  R.  ^liles.  Bench  mark 
No.  I  is  a  black  paint  spot  on  a  boulder  on  the  right  bank,  near 
the  water's  edge  and  directly  downstream  from  old  timber  abut 
ment.  It  is  marked  "U.  S.  G.  S.  B.  ]\I."  Elevation,  3.02  feet 
above  gage  zero.  Bench  mark  Xo.  2  is  six  nails  driven  flush  in 
the  top  of  a  stump  30  feet  downstream  from  old  timber  abutment, 
and  on  top  of  the  right  bank.  There  is  a  ring  o;  black  paint 
around  the  nails;  elevation,  12.24  feet  above  gage  zero. 

.  Flathead  River. 

Flatheaa  River  is  one  of  the  tinest  streams  in  the  State  of  Alon- 
tana,  and  with  its  tributaries  is  alone  sufficient  to  take  care  of 
Flathead  county's  arid  land  and  then  have  to  spare  to  other 
less  favored  districts.  The  river  was  very  high  at  the  time  of 
establishing  station  (at  Columbia  Falls)  and  therefore  accurate 
measurements  were  impossible  with  chain-gauge,  the  only  equip- 
ment then  on  hand  ;  but  arrangements  will  be  made  to  measure 
the  flow  of  this  great  stream  at  any  height  and  observations  upop 
it  will  be  kept  up  until  the  data  be  considered  sufficient  to  indicate 
tile  average  capacity  of  the  stream. 

Future  Work. 

With  regard  to  possible  future  work  I  have  the  following  sug- 
gestions to  make : 

First — The  present  stations  should  be  maintained  until  records 
covering  wet  and  dry  years  can  be  secured,  and  estimates  of 
run-off  made.  In  all  work  of  this  character  the  records,  to  be  of 
t!ie  greatest  value,  must  be  of  sufficient  length  to  cover  the  en- 
tire range  of  stage  occurring  during-  a  series  of  years. 

Second — It  is  important  that  stations  be  established  on  Middle 
Fork  of  Flathead  river,  and  also  McDonald  creek  near  Lake  IMc- 
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Donald,  as  Flathead  river  is  capable  of  irrig^ating  a  large  area 
ot  land  and  the  discharge  of  the  various  forks  should  be  kn.)\vp. 
if  possible. 

Third — The  people  living  in  the  Tobacco  Plains  country,  are 
anxious  to  have  their  water  resources  investigated  for  irrigation 
I)urposes,  and  they  desire  to  have  the  State  establish  stations  on 
their  stream.  When  it  becomes  generally  known  that  the  State 
is  investigating  its  water  resources,  it  is  very  probable  there 
will  be  demands  from  other  parts  of  Montana  that  stations  be  es- 
tablished. 

Fourth — It  is  important  that  records  be  kept  of  the  flow  of 
Pend  d'Oreille  river,  as  upon  it  is  one  of  the  greatest  water  pow- 
ers m  the  western  states. 

Fiftii — While  the  U.  S.  Geological  Survey  has  maintained  gag- 
ing stations  in  various  parts  of  the  State  for  the  past  ten  years 
or  so,  the  records  are  scattered  through  the  varjous  reports  and 
many  of  the  older  reports  are  out  of  print.  Thus  much  of  the 
data  is  practicalh^  lost  as  far  as  practicing  engineers  of  the  state 
are  concerned.  It  seems  to  me  that  one  of  the  greatest  benefits 
would  be  derived  by  publishing  a  report  on  the  hydrographv  of 
Montana,  containing  not  only  all  the  data  collected  bv  the  survey, 
but  also  that  collected  in  years  past  by  the  State  and  bv  individ- 
uals, wherever  obtainable.  In  behalf  of  the  Surver  I  should  be 
glad  to  compile  these  reports  and  put  them  in  shape  for  publica- 
lion,  if  the  State  would  pay  the  expense  of  printing  several  hun- 
dred copies  for  distribution  among  the  practicing  engineers  and 
surveyors  of  Montana.  In  no  other  way  could  the  existing  records 
be  placed  in  the  hands  of  those  who  would  make  the  best  use 
of  them. 

Respectfully  submitted, 

ROBERT  FOLLAXSBEE, 

District  Hydrographer. 


ADJUDICATION  SURVEYS: 
This  office  has  been  called  upon  to  act  for  the  court  in  getting 
data  in  the  adjudication  of  all  water  rights  upon  the  Sun  river 
in  Lewis  and  Clark  and  Cascade  counties.  In  the  progress  of  the 
Sun  river  project,  under  the  V.  S.  Reclamation  Service,  it  be- 
came evident  that  interminable  trouble  would  ensue  to  the  project 
and  no  small  annoyance  to  citizens  already  using  water  from  this 
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river  and  its  tributaries,  unless  each  right  were  estabHshed  be- 
beyond  question  before  the  government  should  turn  its  quota  of 
water  into  any  of  the  natural  channels  or  divert  any  from  the 
river  itself  or  from  its  tributaries.  Upon  this  belief  Mr.  H.  N. 
Savage,  Supervising  Engineer,  announced  that  until  adjudication 
of  liie  rights  could  be  had,  this  project  must  be  hung  up. 

The  public  spirited  citizens  of  Great  Falls  and  community  ad- 
jacent determined  to  meet  the  issue  squarely  and  at  once  decided 
that  steps  should  be  taken  to  tVie  end  that  all  existing  rights  af- 
fecting the  district  should  find  -solution  in  the  courts.  But  a 
very  extensive  and  expensive  hydrographic  survey  was  found  to 
be  necessary  at  the  very  beginning,  and  it  was  agreed  both  by 
the  Reclamation  officials  and  by  the  citizen  water  users  that  such 
work  should  be  accomplished  through  the  State  Engineer's  of- 
fice. Accordingly  a  request  was  made  upon  this  office  to  under- 
take such  "adjudication  survey,"  accompanied  by  the  assurance 
that  $7,oGO,  or  as  much  thereof  as  would  be  required,  was  already 
i.i  the  hands  of  a  trusted  committee  for  the  payment  of  all  neces- 
sary expenses  connected  therewith. 

Moved  by  these  requests  and  representations  the  State  Engi- 
neer appointed  W.  T.  Turner,  Assistant  State  Engineer,  to  be 
specially  m  charge  of  the  work  of  making  a  system  of  "adjudica- 
tion surveys"  covering  the  territory  to  be  aft'ected  by  the  Sun 
River  project  of  the  Reclamation  Service,  and  Prof.  J.  S.  Baker, 
wno  had  been  for  six  months  or  more  connected  with  this  office 
as  Assistant  State  Engineer,  was  assigned  to  assist  Mr.  Turner. 
Tnese  engineers,  each  with  a  full  field  party,  began  the  work  of 
these  surveys  Nov.  i,  1905,  and  w^ere  continuously  employed  in 
the  work,  directly  under  the  State  Engineer,  for  a  period  of  six 
or  seven  months.  A  detailed  report  of  their  work  (ver}-  compre- 
hensive, was  made  to  the  State  Engineer  and  to  the  committee 
employed  to  look  after  the  joint  interests  of  the  citizens  and  the 
governm'ent,  and  this  the  State  Engineer  transmitted  to  Referee 
A.  H.  Gray,  and  it  need  not  be  repeated  here.  Suffice  it  to  say, 
the  result  of  this  plan  of  reconciling  conflicting  interests  of  Recla- 
mation Service  with  citizens  has  proven  eminently  satisfactor)-, 
and  will  serve  as  a  precedent  worthy  of  imitation  when  the  Recla- 
mation Service  shall  find  similar  conditions  before  its  projects  in 
the  future. 

Although  the  law^  of  1903  makes  it  the  duty  of  the  State  Engi- 
neer to  make  "suggestions  as  to  laws  and  amendments  as  he 
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deems  best,"  it  wonkl  seem  to  be  entirely  necessary  an.l  even 
impertinent  for  bim  to  do  so  at  tbis  time  wben  tbere  is  pending 
a  draft  of  an  Irrigation  Code  by  a  most  competent  commission 
whose  transactions  were  Hstened  to  and  participated  in  by  bim 
during  all  tbeir  sessions  in  tbe  preparation  tbereof. 

It  may  not  be  amiss,  bowever,  to  append  the  opinions  of  var- 
ious State  Engineers  by  whom  this  proposed  Code  bas  been  ex- 
amined and  among  whom  it  bas  been  discussed  very  thought- 
fully. At  tbe  annual  meeting  of  tbe  National  x\ssociation  of 
State  Engineers  in  September  last,  tbis  Code  was  (by  request  of 
the  Hon.  H.  X.  r)lake.  chairman  of  said  commission)  made  tbe 
subject  of  special  consideration  and  nnicb  time  was  given  to  it, 
but  it  was  thought  best  to  let  those  wbo  would  do  so,  submit 
(each  over  his  own  signature)  such  suggestions  as  to  him  seemed 
best,  ratber  than  undertake  a  digested  and  agreed  amendment 
to  this  proposed  Code.  I  also  insert  a  few  pages  from  the  Offi- 
cial Proceeding's  of  the  Fourteenth  National  Irrigation  Congress, 
which  treats  of  the  general  subject  of  water  laws  and  the  State 
Engineer's  place  in  every  system  of  irrigation. 

The  following  is  a  financial  report  of  this  office  for  two  years 
past: 

Field  and  Office  Expenses  of  State  Engineer  for  1905  and  igo6. 
Account  of  Moneys  Expended  Under  H.  B.  No.  294 

Appropriations  for  the  years  1905  and  1906 $4,000.00 

1905. 
June       24 — H.    C.    Fitzpatrick,    salary    and    transporta- 
tion     $  51.00 

June       26 — J.  S.  Baker,  salary  for  ^lay 150.00 

June       30 — J.  S.  Baker  for  June   150.00 

July       18 — ^^^  &  L.  E.  Gurley,  instruments 183.45 

July      18 — Keufifel  &  Esser  Co.,  measuring  tape 34-75 

July      18 — G.  N.  Express  Co.,  express    4.25 

July      21 — H.  C.  Fitzpatrick,  salar^^  and  transportation  53.20 

July      21 — J.  S.  Baker,  expenses 77-05 

July      31 — J.  S.  Baker,  salary  for  July   150.00 

Aug.     22 — J.  S.  Baker,  traveling  expenses  i33-6o 

Aug.      22 — H.  C.  Fitzpatrick,  salary  and  travelmg  exp.  .  63.80 

Aug.     22 — J.  AV.  Wade,  traveling  expenses,  etc 28.90 

Aug.     23 — State  Pub.   Co.,   township  plats    19.00 

Aug.     31 — J.  S.  Baker,  salary  for  August 150.00 
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Sept.     20 — J.  S.  Baker,  expenses   46.65 

Sept.     20 — J.  W.  Wade,  traveling  expenses   50.00 

Sept.     20 — Western  Union  Tel.  Co.,  telegrams 2.17 

Sept.  26— R.  M.   Bell  Tel.   Co.,   tolls    1.60 

Sept.     30 — J.  S.  Baker,  salary-  for  September 150.00 

Oct.  17 — J.  S.  Baker,  traveling  expenses,  etc 94-35 

Oct.  ]S — Parchen   Bros.,   photographic  supplies 8.25 

Oct.  18 — J.  Mardal.  material  and  labor 61.05 

Oct.  18 — C.  B.  Lebkicher,  field  books   20.00 

Oct.  31 — J.  S.  Baker,  salary  for  October   150.00 

Nov.  21 — J.  S.  Baker,  express  charges 5.00 

Xov.  21 — Independent  Pub.  Co.,  postal  cards 6.50 

Nov.  21 — Holter  Hardware  Co.,  metallic  tape 2.20 

Nov.  21 — Helena  Saddlery  &  Tent  Co.   making  cases 

for  instruments    28.00 

1906. 

Dec.  21— R.  M.  Bell  Tel.  Co.,  tolls 2.05 

Jan.  18 — J.  W^  Wade,  traveling  expense   11 .50 

Jan.  i8^k.  M.  Bell  Tel.  Co..  tolls 1.30 

Feb.  20 — J.  W.  Wade,  traveling  expenses 9.65 

Feb.  20 — George    Knight,  taking  observations I5-00 

Feb.  20 — Holter  Hardware  Co.,  buckets t  8t; 

Mar.  20 — Holter  Hardware  Co.  blue  print  paper 4.20 

Mar.  20 — T.  J.  Todd,  4  doz.  KohT-Noor  pencils 4.80 

Mar.  20 — Georee  Knight,  taking  observations   10.00 

,AIar.  2(^-R.  AI.  Bell  Tel.  Co.,  tolls 75 

Apr.  18— R.  M.  Bell  Tel.  Co.,  tolls 90 

May  2T^ — George  Knight,  taking  observations   I5-00 

May  23 — J.  ]\Iardell,  photograph  vat   4.00 

May  23 — State  Pub.  Co.,  stationery I4-30 

May  23— R.  M.  Bell  Tel.  Co.,  tolls  2.40 

July  17 — G.  N.  Express  Co.,  express  charges 6.82 

July  17 — Buff  &  Buff  Mfg.  Co.,  instruments 243.00 

Sept.  18 — J.  W.  Wade,  traveling  expenses   50.00 

Sept.  19 — George   Knight,   taking  observations    25.00 

Oct.  26 — John  W.  Wade,  traveling  expenses 22.70 

Xov.  23— R.  M.  Bell  Tel.  Co 25 

Xov.  30 — State   Pub.    Co 11. 10 

Xov.  30 — Robert   Follansbec    156.80 

Xov.  30 — John  W.  Wade   5.00 

$2,493.14 
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Salary  of  State  Engineer. 

1905. 

Alar.  -    6 — John  \V.  Wade,  salary  first  quarter $  625.00 

May      31 —     "       "         "             "         second    quarter....  625.00 

Aug.      31 —     "       "         "             "         third    quarter 625.00 

Nov      29 —     "       "         "             "         fourth   quarter    ....  625.00 

1906. 

Feb.      28 — John  W.  Wade,  salary  first  quarter $  625.00 

May      31 —     "       "         "             "         second    quarter....  625.00 

Aug.      31—     "       "         "             "         thiri    quarter     ...  625.(^0 

Nov.      30 — •    "       "         "             "         fourth    quarter....  625.00 

$5,000.00 
Very  respectfully  submitted, 


State  Engineer. 
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Suggestions  on  Irrigation  Code. 

:e  of 
October  23d,   1906. 


State  Engineer's  Office  of  Colorado, 


Tklr.  John  W.  Wade.  State  Engineer,  Helena,  Montana. 

Dear  Sir: — In  compliance  with  your  personal  request  while 
at  Roiso  attending  a  meeting  of  the  Association  of  State  Engi- 
neers, and  also  incidentally  the  Fourteenth  Annual  Convention 
of  the  National  Irrigation  Congress,  in  reference  to  the  proposed 
Irrigation  Code  for  tlie  State  of  Montana,  which  was  submitted 
by  the  Irrigation  Code  Commission  to  the  Honorable  Joseph 
K.  Toole,  Governor.  I  wish  that  you  would  consider  the  follow- 
ing remarks  not  as  criticisms,  but  more  in  the  light  of  suggestions 
emanating  from  the  experience  I  have  gained  as  State  Engineer 
of  Colorado. 

Upon  examination  of  this  draft  it  is  very  obvious  that  the 
Commission  had  before  it  a  copy  of  a  state  irrigation  code  pre- 
pared by  the  Hon.  ]\Iorris  Bien  of  the  United  States  Reclamation 
Service,  because  entire  sections  of  your  proposed  code  appear 
to  have  been  copied  from  that  prepared  by  Mr.  Bien. 

Suggestions, 

Sec.  I.      Pipe  lines  included  with  ditches,  flmiies,  etc. 

Sec.  2. 

Sec.  3.  "The  right  to  enlarge  existing  structures"  will  allow 
the  enlargement  of  an  existing  reservoir  by  a  subsequent  claim- 
ant, and  allow  the  storage  of  additional  water  upon  and  above 
the  present  surface  of  the  water.  Two  or  more  rights  in  same 
reservoir.  "Any  canal  rights  of  way."  Strike  out  "canal,"  so 
it  will  apply  to  reservoir  rights  of  way. 

"Includes  the  right"  should  be  "including"  the  right. 

""If  the  owner  or  owners  of  such  railroad  or  their  agent  fails 
to  appear,  it  shall  be  lawful,"  etc.  Would  it  be  lawful  if  the 
owner  or  agent  does  appear? 

Sec.   4.     This   section    requires    State   Engineer    to    determine 
losses  of  carriage  in  i)rivalc.  artificial  ditches,  as  well  as  natural 
.streams.     This  can  develop  into  a  large  amount  of  work. 

The  cost  of  performing  the  work  of  determining  losses  should 
be   borne   by   the   person   reclaiming  the   water. 

Sec.  5.  He  should  be  allowed  to  engage  in  private  practice, 
provided  it  does  not  "interfere  with  his  official  duties.  The 
office  should  also  be  provided  and  maintained  by  the  State. 
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Sec.  6.  "Salary  of  Assistant  State  Engineer  should  be  fixed  in 
the  statute. 

Sec.  lo.  In  Colorado  the  fees  of  the  office  go  into  a  gaging 
fund  and  "shall  be  available  for  the  salary  ^d  expenses  of  gag- 
ing streams  and  for  making  seepage  measurements,"  and  is  paid 
out  by  vouchers  of  the  State  Engineer,  as  other  State  moneys  are. 

Require  a  fee  to  be  paid  for  inspecting  plans  and  specifications 
of  works. 

Sec.  12.  "For  the  inspection  of  work,"  regulations  for  the  in- 
spection of  work  under  construction  should  not  be  modified  by 
a  non-technical  board. 

Sec.  13.  "Hydrographic  surveys,''  a  clear  statement  should  be 
made  defining  what  shall  be  included  in  the  survey.  (See  sug- 
gested amendment  by  Fellows,  of  North  Dakota). 

Sec.  14.  If  the  State  Engineer  gets  "all  data  necessary  for 
the  determining  of  all  rights  to  the  use  of  the  waters,"  etc.,  he 
will  require  to  have  plenty  of  time,  and  more  legal  machinery 
than  is  incorporated  in  this  Code.  Should  be  given  the  authority 
to  administer  oaths. 

"These  data  are  to  be  delivered  to  the  count}^  attorney,  who 
shall  commence  an  action,"  etc.  In  what  court?  Presumably 
a  county  court.  In  Colorado  the  adjudication  of  water  rights  ia 
before  a  district  court,  not  a  county  court,  and  we  have  a  care- 
fully drawn  statute  covering  all  the  steps  to  be  taken  before  the 
court. 

Sec.  15.  In  Section  13  it  appears  that  the  State  Engineer  shall 
make  an  hydrographic  survey  where  funds  are  provided  by  the 
state  appropriation,  and  in  section  15  the  survey  is  to  be  made 
bv  order  of  the  court,  when  an  action  is  begun  by  private  parties, 
who  it  is  presumed  will  liave  to  wait  until  an  appropriation  is 
made  bv  the  state,  as  no  other  provision  is  made  for  the  payment 
of  the  expenses  of  such  survey.  Again,  the  State  Engineer  has 
to  furnish  all  data  necessary  to  the  determination  of  the  rights 
involved. 

Sec.  16.  Three  certified  copies  of  the  decree  shall  be  pre- 
pared by  the  clerk  of  the  court,  without  charge ;  quite  a  laborious 
duty  to  be  required  of  the  clerk.  The  decree  should  be  so  pre- 
pared as  not  to  necessitate  an  index  by  the  county  clerk  from 
which  a  title  to  water  can  be  readly  traced. 

Observe  that  all  the  data  required  in  the  last  paragraph  of  this 
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section  have  to  be  obtained  by  the  State  Enj^ineer,  and  there  is 
no  provision  in  this  Code  for  a  review  thereof  by  the  court. 

Sec.  17.  Am  not  acquainted  with  the  method  of  obtaining 
a  water  right  by  permit  from  the  State  Engineer. 

Last  paragraph,  no  person  should  be  alloAved  at  any  time  or 
place  to  carry  or  store  water  in  excess  of  the  adju(^icate(I 
amounts,  leave  it  in  the  stream  for  some  other  claimant. 

Sec.  18,  last  paragraph  :  In  Colorado  it  has  been  found  neces- 
sary to  have  a  statute  to  define  the  method  of  changing  the  point 
of  diversion  of  a  water  right,  and  ^J^^  litigation  emanating  from 
proposed  change  involving  the  rights  of  others,  is  rapidly  grow- 
ing, and  is  a  serious  problem. 

Do  not  think  that  State  Engineer  should  be  authorized  to 
change  point  of  diversion  of  an  adjudicated  water  right. 

Sec.  19.  The  determination  by  -the  State  Engineer  of  whether 
•or  not  there  is  any  unappropriated  water  in  any  stream  will  gen- 
erally be  concluded,  that  it  cannot  be  determined,  as  the  condi- 
tions of  stream  flow  are  too  complex  for  solution. 

Sec.  2T,.  W'ho  pays  for  the  inspection  ;  it  is  made  part  of  the 
official  duties  of  the  State  Engineer?  If  so,  the  owner  of  the 
work  may  not  want  to  employ  any  reputable  hydraulic  engineer 
at  his  own  expense,  even  to  obtain  the  certificate  of  comple- 
tion. 

Sec.  24.     Omitted ;  see  Bien's  Code,  Sec.  26. 

Sec.  25.     Improper  caption. 

"Specify  the  change  necessary  to";  the  State  Engineer  should 
designate  the  unsafe  places,  and  not  specify  the  method  of  re- 
pair. 

Sec.  30.  The  records  already  fiied  in  the  county  clerk's  ofifice 
are  hereby  to  be  used  in  the  distribution  of  water;  and  Sec.  17 
requires  a  permit  from  the  State  Engineer  before  any  water  can 
be  taken  from  any  "constructed  works." 

Sec.  31.     This  section  should  follow  Sec.  15. 

Sec.  33.  No  right  should  be  given  to  an\-  person  to  divert  any 
water  in  excess  of  their  needs  for  irrigation  or  other  use.  The 
•water  is  controllable  while  in  the  stream  and  very  difficult  else- 
where. 

Sec.  34.  Why  not  extend  the  same  privilege  to  private  enter- 
prise ;  for  instance  under  the  Carey  Act?  If  the  United  States 
comply  with  the  terms  as  to  commencement  of  work,  should  not 
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the  completion  be  under  the  same  requirements  of  law  as  apply 
to  private  dtiches? 

Sec.  36.  The  Colorado  law  requires  an  examination  a.^  to 
qualifications  to  perform  the  duties  of  this  office,  and  applicants 
should  pass  a  certain  percentage  as  determined  by  the  State 
Engineer. 

Sec.  39.  The  State  Engineer  should  not  decide  the  question 
of  extending  the  period  of  service  of  the  division  superintendent ; 
better  to  fix  an  annual  salary:  the  State  should  not  quibble  over 
a  few  days'  service. 

Sec.  40.  Water  districts  conforming  to  drainage  areas  and 
comprisinp-  one  or  more  streams  svstem  is  very  good ;  but  after 
being  designated,  should  not  be  subject  to  change  as  to.  bound- 
aries. 

Is  the  stream  system  in  this  section  the  same  stream  system 
as  is  mentioned  in  Sees.  13  and  15,  a«  applicable  to  the  adjudica- 
tion of  water  rights  bv  the  court,  or  dees  the  stream  system  of 
Sections  13  and  r^  include  many  stream  systems  of  Sec.  40? 

Sec.  41.  The  water  master  shall  control  the  waters  so  as  to 
prevent  waste ;  this  requires  the  water  master  to  patrol  every 
ditch  in  his  district,  and  have  the  authority  to  direct  the  method 
of  applying,  and  the  amount  of  water  to  be  used,  but  the  way 
to  prevent  waste  is  not  mentioned ;  in  Colorado,  he  closes  the 
headgate  of  the  ditch  to  the  amount  not  wasted. 

Sec.  42.  Appeals  from  water  master  should  be  made  to  the 
division  superintendent,  and  from  him  to  State  Engineer. 

Sec.  43.  The  pay  of  water  master  should  be  stated  at  so  much 
per  day,  not  allow  anything  for  expenses  ;  let  him.  pay  the  ex- 
£enses  from  salary,  which  may  be  such  sum  as  would  cover  nom- 
inal expenses. 

The  water  master  is  paid  by  the  county  or  counties  propor- 
tionately, if  districts  in  two  or  more  counties  ;  what  would  be 
done  if  the  lands  irrigated  are  all  in  one  county?  The  other 
county  would  probably  object  to  paying  its  share,  The  repay- 
ment of  water  master's  salary  and  expenses  is  obtained  from  a 
collection  of  a  lien  against  the  lands  of  the  users,  and  the  amount 
of  the  lien  is  determined  by  the  volume  of  water  received  by  the 
water  user. 

The  cost  of  distributing  a  large  volume  of  water  in  one  ditch 
is  not  directly  proportionate  to  the  cost  of  distributing  the  same 
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volume  of  water  in  man}-  small  ditches,  although  the  lien  is  the 
same. 

To  dctermne  volume,  it  is  required  to  know  the  duration  of 
time  tile  water  is  used,  as  well  also  the  quantity  flowing,  and  to 
get  both  items  accurately  is  almost  impossible. 

Sec.  45.  "The  miners'  inch,  except  wdien  some  other  equiva- 
lent of  the  cubic  foot" ;  change  "equivalent"  to  "part."  Would 
strike  out  "or  has  been  established  by  actual  measurement  or 
use." 

Sec.  46.  A  judicial  decree  should  be  obtained  upon  proper 
action,  by  some  claimant  of  the  w-ater  assumed  to  have  been 
abandoned.  If  abandoned  water  is  to  be  regarded  as  unappropri- 
ated water,  and  it  is  claimed  by  an  appropriator,  will  the  date  of 
prioritv  still  attach  to  the  abandoned  water  and  belong  to  the 
subsequent  claimant? 

Sec.  47.  Under  the  reqtiircments  of  this  Code,  that  the  State 
Engineer  should  obtain  all  data  necessary  to  determine  the 
rights,  it  may  not  be  much  of  an  additional  burden  for  him  to 
determine  the  amount  of  w^ater  allowable  per  acre,  and  he  might 
go  further  and  determine  tlie  amount  per  acre  for  various  crops 
upon  different  classifications  of  lands  of  each  ranch,  which  might 
be  varied  each  year. 

Sec.  48.  The  State  Engineer  should  not  have  authority  to 
change  a  decree  of  a  court  adjudicating  the  water  right;  let  the 
claimant  bring  an  action  in  the  court  that  issued  the  decree  for 
a  transfer  from  one  piece  of  land  to  another,  under  the  same 
ditch  or  from  one  ditch  to  another  one. 

Sec.  49.  It  has  been  found  in  this  state  that  the  temporary 
change  in  the  point  of  diversion  of  a  water  right,  causes  great 
friction  between  users,  as  it  temporarily  changes  the  date  of 
priority  of  use,  which  cannot  be  done  without  detriment  to  exist- 
ing rights,  and  although  allowed  here,  is  subject  to  extreme 
caution.  ' 

Sec.  50.  Both  headgate  and  measuring  device  should  be  of  a 
design  approved  or  furnished  by  the  State  Engineer, 

Sec.  57.  The  owner  of  a  ditch  or  reservoir  can  be  proceeded 
against  for  causing  lower-lying  land  to  become  injured  by  seep- 
age water  from  the  ditch  or  reservoir,  and  be  required  to  prevent 
such  seepage. 

This  section  interferes  with  the  doctrine  of  percolating  water 
and  creates  a  new  water  right  condition. 
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If  a  claimant  pay  a  reasonable  charge  for  tlie  storage  or  car- 
riage of  such  water  in  such  works,  will  this  payment  insure  the 
continuance  of  the  amount  of  water  thus  obtained? 

This  section  should  be  omitted ;  it  is  wholly  wrong. 

These  suggestions  have  been  dictated  when  reading  the  i)ro- 
posed  Code;  and  due  to  lack  of  time  I  regret  that  I  am  unable  to 
call  attention  to  a  number  of  enactments  of  the  Colorado  Legis- 
lature about  irrigation  matters,  which  have  been  found  neces- 
sary, and  also  the  decisions  of  our  supreme  court  in  relation 
thereto ;  but  I  apprehend  that  when  this  Code  comes  up  for  con- 
sideration before  the  general  assembly,  numerous  amendments 
will  be  submitted  to  supply  apparent  omissions. 

Very  respectfully, 

T.'  W.  JAYCOX, 

State  Engineer. 


State  of  South  Dakota. 
Office  of  State  Engineer. 

Pierre,  November  3,  1906. 
Mr.  John  W.  Wade,  State  Engineer  of  Montana,  Helena,  Mon- 
tana. 

My  Dear  Sir : — Replying  to  your  letter  of  October  30,  in  which 
yovi  request  suggestions  from  me  concerning  the  proposed  Mon- 
tana Irrigation  Code,  will  say: 

I  have  read  the  proposed  Code  over  carefully  and  have  com- 
pared it  with  the  South  Dakota  Code,  and  also  with  the  irriga- 
tion codes  of  other  states.  The  proposed  Code,  in  most  of  its 
essential  features,  is  very  much  like  those  I  have  mentioned,  and, 
on  the  whole,  appears  to  be  a  wise  and  beneficial  measure. 

The  following  suggestions  occur  to  me  as  being  pertinent  and 
applicable  in  the  way  of  changes : 

In  Section  7  no  provision  is  made  for  bond  of  Assistant  State 
Engineer.  It  would  perhaps  be  advisable  to  require  a  bond  of 
sav  $2,000. 

Section  9.  Change  the  latter  part  to  read :  "A  full  report 
of  the  work  of  his  office,  including  a  detailed  statement  of  the 
expenditures  thereof,  with  such  recommendations,"  etc. 

Section  10.  Fees.  No  provision  is  made  for  recording  fees ; 
this  work  constituted  an  important  part  of  the  office  work.  The 
following  clause  is  recommended:     "For  recording  any  permit. 
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certificate  of  construction  or  license  issued,  or  any  other  water 
rig^lit  instrument,  one  dollar  for  the  first  lOO  words  and  15  cents 
for  each  additional  100  words  or  fraction  thereof." 

Also  the  following  clause:  "For  examining  and  approving 
plans  and  specifications  for  any  dam  not  exceeding  ten  ft.  in  ex- 
treme height  from  the  foundation,  ten  dollars.  For  a  dam 
higher  than  ten  feet  and  not  exceeding  thirty  feet,  twenty  dol- 
lars. For  a  dam  higher  than  thirty  feet  and  not  exceeding  fift}'- 
feet,  thirty  dollars.  For  a  dam  higher  than  fifty  feet,  fifty  dol- 
lars." 

I  think  plans  and  specifications  for  all  important  dams  built 
in  the  State  should  be  examined  and  approved  by  the  State  En- 
gineer thereof  before  constructon  is  begun.  These  should  be  so 
constructed  as  to  be  safe  and  secure  and  not  a  menace  to  life 
and  property. 

I\Iy  report  is  now  in  the  hands  of  the  printer  and  will  soon  be 
ready  for  distribution.  I  will  be  pleased  to  send  you  a  copy  when 
it  is  out. 

Trusting  that  the  above  suggestions  may  be  of  some  service 
to  you,  I  am, 

Yours  very  truly, 

SAMUEL  H.  LEA, 
State  Engineer  of  South  Dakota. 


The   State  of  Wyoming. 
Engineer's    Office,    Cheyenne. 

Cheyenne,  Wyoming,  Nov.  3,  1906. 
Mr.  John  W.  Wade,  State  Engineer,  Helena,  Montana. 

Dear  Sir: — Your  letter  of  October  30  has  been  received.  I 
have  already  replied  to  a  letter  from  Air.  Ray,  but  at  that  time 
was  unable  to  go  over  your  report  to  the  Governor  as  carefully 
as  I  should  like. 

In  a  general  way  I  believe  that  the  Code  you  have  suggested 
will  be  a  step  in  advance,  but  I  also  feel  that  in  beginning  this 
important  administrative  work,  you  should,  as  an  engineer,  pay 
more  attention  to  the  settlement  of  water  right  controversies, 
without  the  necessiy  of  a  court  procedure.  I  cannot  explain  the 
prevailing  sentiment  which  clothes  the  lawyer  with  excellent 
judgment,  regardless  of  his  ability,  and  detracts  from  the  stand- 
ing of  an  engineer.     I  feel  that  an  engineer  who  obtains  the  in- 
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formation  in  the  field  is  much  more  capable  of  rendering  good 
judgment  upon  anv  question  relative  to  water,  than  any  court 
or  attorney. 

I  have  been  in  correspondence  with  parties  in  other  states  re- 
garding this  same  matter  and  quote  the  following  from  a  letter 
received  this  morning:  "I  agree  heartily  with  all  you  say  about 
the  injury  and  danger  which  besets  irrigation  from  leaving  tlie 
control  of  practical  matters  so  largely  to  the  courts,  and  I  gei 
exasperated  with  engineers  in  their  servile  acceptance  of  this 
situation  of  affairs  and  their  failure  to  assert  their  ability  to 
deal  with  those  problems.  So  many  engineers  seem  to  stand  in 
awe  of  the  superior  wisdom  of  the  lawyer,  that  they  take  his 
opinion  second-hand  and  swallow  his  selfish  assumptions  as  dis- 
interested wisdom."' 

The  Code  which  you  have  drafted  tlirows  all  the  responsibility 
on  the  State  Engineer  and  yet  does  not  give  him  the  authority 
to  carry  out  his  conclusions  in  accordance  with  the  facts  he  ob- 
tains. 

In  Wyoming  no  compau}-  or  person  can  sell  or  rent  water; 
henpe  the  words  "sale"'  and  "rental"  in  the  fifth  line  of  secton  J 
would  be  in  opposition  to  the  fundamental  principles  w^e  have 
adopted,  as  well  as  to  our  court  decisions.  Throughout  the  state, 
irrigators  get  their  w^ater  '-tghts  direct  from  pijblic  authority, 
whenever  they  have  made  proper  arrangements  for  conveyance. 
The  company  provides  the  irrigation  works,  while  the  public 
has  to  do  with  water  and  water  rights. 

Section  3  provides  for  the  condemnation  of  rights  of  water 
over  lands  and  through  existing  irrigation  works.  I  have  not 
been  able  to  find  the  place  in  the  law  you  suggest,  which  pre- 
scribes the  method  of  dividing  water  between  users  under  a 
partnership  ditch. 

By  reading  Sections  40  and  41,  I  would  assume  that  the  powers 
of  your  police  officers  would  end  at  the  headgates.  By  enforc- 
ing the  provisions  relative  to  the  condemnation  of  a  right  of 
way  through  existing  ditches,  you  are  forcing  irrigators  under 
partnership  ditches,  and  yet  you  do  not  afford  any  protection  to  a 
party  wdio  may  be  injured  under  such  an  arrangement. 

Section  4  throws  too  much  work  and  responsibility  upon  the 
State  Engineer.  I  should  say  that  the  division  superintendents 
or  the  water  masters  should  at  least  assist  in  this  duty.  T  think 
your  provisons  regarding  salaries  of  the  State  Engineer  and  his 
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assistant  are  what  they  should  be. 

The  provisions  of  Section  ii.  making  certified  copies  of  records 
evidence  in  court  proceedings  are  excellent.  Having  followed 
the  operation  of  the  \\'yoming  law  for  sixteen  years  and  feeling 
as  I  do  regardng  the  relative  merits  of  an  engineer  and  an  attor- 
iiev  in  matters  relative  to  irrigation,  1  cannot  endorse  Sections 
14,  15  and  16.  I  regard  this  procedure  as  favorable  only  to  the 
attornev  and  the  irrigator  must  pay  for  this  luxury.  I  wish  that 
we  could  have  a  committee  from  your  state  visit  us  some  sum- 
mer season  when  we  arc  carrying  on  adjudication  work.  If  we 
could  not  convince  them  of  the  absurdity  of  the  provisions  of 
your  proposed  law,  I  would  have  nothing  more  to  say. 

There  was  a  time  wdien  I  had  a  feeling  akin  to  reverence  for 
everything  that  came  from  a  court.  I  still  respect  our  courts 
and  support  them  in  the  great  work  they  perform.  As  my  ex- 
perience in  irrigation  matters  grows,  I  become  more  thoroughly 
convinced  that  it  was  a  great  misfortune  for  matters  relative  to 
water  rights  to  have  ever  been  referred  to  the  courts  under  any 
circumstances.  I  feel  that  the  average  lawyer,  when  he  becomes 
a  judge,  even  though  he  may  have  had  years;  of  experience  in. 
either  capacity,  is  no  more  fitted  to  decide  any  irrigation  ques- 
tion on  its  merits  than  he  is  to  pass  upon  the  accuracy  of  the 
Law^s  of  Astronomy. 

Irrigation  is  a  technical  subject.  The  men  best  qualified  for 
first-class  irrigation  w-ork,  and  to  administer  irrigation  law^ 
must  have  years  of  actual  experience.  It  is  my  belief  that  un- 
less the  engineers  of  the  west  stand  together  in  this  matter,  that 
sooner  or  later  the  go\ernment  will  take  charge,  and  when  it 
does  so,  the  engineer  and  not  the  court  will  dispose  of  all  these 
questions. 

No  irrigation  development  would  have  been  possible  in  Egypt 
or  India  if  the  courts  had  been  relied  upon  to  establish  the  poli- 
cies of  the  administration  under  just  controversies  between 
w-ater  users.  The  engineer's  authority  there  is  unquestioned^ 
and  there  is  no  appeal  from  his  decisions.  As  a  result  the  great- 
est good  is  done  to  the  greatest  number,  and  their  development 
enterprise  is  guaranteed,  because  technical  ability  is  behind  it. 

Specializing  again,  I  would  call  your  attention  to  the  use  of 
the  word  "priority"  in  Section  iC.  fourth  line  from  the  bottom 
of  the  section.  We  found,  twelve  or  fourteen  years  ago,  that  it 
is  impossible  to  use  priority  numbers.     Tables  showing  adjudi- 
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cate.l  ri'orhts  should  be  arranged  in  accordance  with  the  dates  of 
priority.  Whenever  any  chang^e  takes  place  after  the  adjudica- 
ton  has  been  perfected,  owing-  to  abandonment  or  similar  causes, 
the  table  can  easily  be  amended  to  show  the  truth,  providing 
the  priority  numbers  are  not  inserted. 

Ih  Section  17,  I  see  that  you  refer  to  the  amount  of  water  that 
is  proposed-  to  be  used  under  a  permit.  We  started  with  the 
same  provision  and  eliminated  it  before  the  end  of  the  first  year. 
Every  appropriator  will  trv  to  increase  the  amount  to  the  limit, 
and  when  your  court  litigation  comes  up  you  will  always  have 
■'  luble  It  means  enough  under  any  conditions,  as  the  volume 
to  which  he  is  entitled  is  fixed  by  the  extent  of  beneficial  use 
made  of  the  water  under  the  conditions  of  the  permit  at  the 
time  it  expires.  \\'e  also  allowed  applicants  a  time  after  filing 
applications  for  a  permit  in  which  to  complete  surveys  and  pre- 
pare maps  and  plans.  This  was  found  to  be  an  unwise  provision. 
Parties  may  be  carrying  on  a  ver}-  careful  survey  for  a  large 
project  and  your  office  may  not  know  anthing  of  the  work.  Some 
person,  desiring  to  speculate,  learns  of  the  field  operatons  and 
proceeds  to  file  an  application,  not  accompanied  by  maps  or 
plans.  In  this  way  legitimate  work  is  discouraged  and  the  specu- 
lator is  given  all  the  advantage.  We  not  only  require  complete 
maps  and  plans  to  be  filed  with  applications,  but  we  encourage 
those  who  are  carrying  on  surveys  for  irrigation  work  of  large 
dimensions  to  notif)-  us  at  once,  when  the  field  work  begins. 
This  puts  us  in  position  to  follow  an  enterprise  from  its  begin- 
ning, and  we  try  to  eliminate  everything  that  has  an  appearance 
of  pure  speculation. 

The  sentence  beginning  on  the  12th  line  on  the  top  of  page  16 
is  not  plain.  I  do  not  understand  just  how  much  is  required  by 
law  and  how  much  can  be  required  by  the  state  engineer.  We 
have  found  it  very  essential  that  all  parties  submit  maps  in 
duplicate,  so  that  one  copy  can  be  returned  to  the  appropriator. 

Section  18  is  not  pxacticable.  Six  months  is  required  for  the 
correction  of  some  of  our  applications,  even  where  small  irriga- 
tion works  arc  concerned.  I  would  assume  that  the  same  con- 
ditions prevail  in  ^Montana,  where  streams  are  far  from  the  daily 
mail  service  and  where  there  are  no  local  surveyors. 

You  will  find  Section  19  to  be  difficult  to  follow.  It  looks  all 
ris"ht.  but  it  seems  to  me  to  show  the  fingermarks  of  the  attor- 
nev.     You  can   take  anv  one  of  our  small  streams.     This  year 
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there  is  water  for  all  users,  next  year  probably  one-half  of  the 
appropriators  will  be  deprived  of  water  after  the  first  of  July. 
The  year  following  it  is  possible  that  tw'ice  as  many  acres  of  land 
can  be  irrigated.  We  take  the  average  discharge  of  a  period  for 
twenty  years  and  find  it  a  complete  misfit  for  practice  in  any 
single  season.  It  is  these  practical  questions  that  the  engineer 
must  face,  and  which  the  attorney  can  never  understand. 

I  notice  that  Section  20,  line  6,  state  that,  "if  there  is  no  evi- 
dence he  shall  immediately  endorse  his  approval  on  the  applica- 
tion." The  permit  thus  approved  may  be  prejudicial  to  public 
interests  and  it  may  conflict  with  existing  rights.  The  state  en- 
gineer may  know  this  to  be  the  case,  yet  if  the  several  prior  ap- 
propriators or  other  parties  interested  have  not  seen  the  notice 
there  would  be  no  evidence  and  the  state  engineer  would  have 
no  discretion.  It  seems  to  me  that  this  section  conflicts  with  the 
provisions  of  Section  21,  w^hich  presumes  to  give  the  engineer 
some  discretion.  You  w^ill  find  it  almost  impossible  to  make  an 
inspection  of  irrigation  works  as  provided  in  section  23.  When 
you  get  eight  or  ten  thousand  outstanding  permits  and  try  to 
inspect  the  works  constructed  thereunder,  you  will  find  it  to  be 
quite  a  task.  The  limit  of  six  months  for  making  changes  in  irri- 
gation structures  is  not  sufficient.  We  have  one  case  where  the 
modification  required  by  this  office  required  five  vears  for  final 
completion. 

You  will  find  that  the  provisions  of  Section  28  will  have  to 
be  extended.  Many  of  our  large  irrigation  works  have  required 
over  20  years  for  the  complete  reclamation  of  the  lands  lying 
under  them.  This  is  not  through  any  fault  of  the  canal  com- 
pany ;  but  generally  due  to  the  colonization  question. 

Section  33  I  regard  as  of  little  value.  The  volume  of  water 
flowing  in  a  ditch  should  be  regulated  in  accordance  with  the  ac- 
tual beneficial  use  made  thereunder,  and  the  headgate  should 
be  accordingly  adjusted.  It  seems  to  me  that  the  main  purpose 
of  your  law  is  to  bring  about  this  result,  and  the  size  of  the 
ditch  is  a  matter  of  secondary-  importance.  Xo  ditch  should  be 
given  the  right  to  carry  a  surplus  volume  and  the  law  should 
not  countenance  this  under  any  circumstances.  As  you  have  al- 
ready provided  a  method  for  extending  the  use  (see  Sec.  3)  of 
the  ditch  that  can  carry  more  water  than  is  actually  used,  it 
seems  to  me  that  nothing  further  is  necessary  upon  this  point. 

Section  47  is  going  to  give  you  some  trouble.    You  must  have 
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some  fixed  maximum  and  the  law  should  be  specific  in  this  par- 
ticular. Should  your  court  establish  a  right  unless  it  is  given  in- 
formation regarding  the  volume  actually  used  or  some  legal 
limit  prescribed?  Along  many  of  your  streams  you  will  find  a 
great  variation  in  the  duty  of  the  water.  It  is  impracticable  to 
retard  all  adjudication  proceedings  until  each  particular  locality 
can  be  studied.  I  have  much  interest  in  this  question  and  hope 
that  you  will  be  able  to  enact  such  laws  as  will  protect  the  irri- 
gator first  and  eliminate,  if  possible,  in  adjudication  proceed- 
ings all  professions  except  those  which  are  closely  related  to 
this  technical  subject. 

I  do  not  wish  you  to  feel  that  I  have  read  your  report  for 
the  sole  purpose  of  criticism,  but  to  point  out  what  I  believe  to 
be  the  weak  points  in  the  proposed  irrigation  laws.  These  ques- 
tions appeal  to  me  because  I  have  grown  up  wnth  the  subject 
and  we  have  had  our  day  with  the  attorney,  who  is  anxious  to 
profit  at  the  expense  of  the  irrigator. 

Sincere  yours, 
CLARENCE  T.  JOHNSON, 

State  Engineer. 


State  of  Nevada,  Engineer's  Office, 

Carson  City,  Nevada,  Nov.  2,  1906. 
Mr.  John  W.  Wade,  State  Engineer,  Helena,  Montana. 

Dear  Sir :— Your  letter  of  Oct.  30th  is  at  hand.  I  am  sending 
you  such  comments  as  seem  to  me  pertinent,  upon  your  code. 
The  comments  which  I  have  made  are  concerning  the  method  of 
adjudication  of  rights.  This  is  the  most  vital  point  of  the  whole 
plan.  If  this  is  at  fault  or  will  not  be  successful  in  bringing 
about  results,  a  large  part  of  the  work  of  the  commission  will 
have  failed.  I  am  more  and  more  of  the  opinion  that  a  plan  by 
which  the  rights  of  the  respective  parties  can  be  determined  by 
a  commission  or  a  referee  appointed  by  the  court,  this  commis- 
sion moving  along  the  stream  and  holding  sessions  from  place 
to  place  to  meet  the  convenience  of  the  respective  parties  to  the 
suit,  is  practicable.  Serving  each  party  to  such  a  suit  with 
notice,  allowing  witness  fees  and  witness  expenses  for  witnesses 
who  come  a  great  distance,  will  result  in  an  almost  incredible 
amount  of  expense.  On  a  long  stream  the  court  should  be  a 
movable  body  and  should  work  up  or  down  the  stream  from 
mouth  to  source  or  vice  versa.     People  on  one  section  of  the 
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stream   seldom   know  anything  about  the   rights   upon   another 
section  fifty  miles  farther  up. 

These  sections  which  I  would  suggest  as  best  amended  are  as 
follows : 

Sec.  14.  These  provisions  are  impossible  to  carry  out.  It  de- 
mands the  aid  of  an  attorney  and  a  court  with  nothing  else  to 
do,  so  multifold  and  endless  will  complications  here  arise. 

Sec.  15.  (Last  sentence.)  The  cost  here  entailed  will  be  ab- 
solutely prohibitive  in  long  streams. 

Sec.  20.  "No  evidence"  (in  sixth  line)  what  kind  of  evidence? 
]\[ust  protest  be  made  b}'-  prior  users,  or  can  the  State  Engineer 
make  use  of  the  "evidence"  of  his  own  personal  inspection,  and 
common  sense? 

Sec.  21.  Better  publish  each  and  every  time;  listen  to  pro- 
tests, then  act. 

Sec.  23.  (First  four  lines.)  Generally  unnecessary  work ; 
often  being  of  a  character  that  is  of  no  interest  to  any  other 
person. 

Sec.  25.     This  section  is  good ;  as  is  also  section  27. 

Sec.  34.  I  have  no  strong  liking  for  this  section.  Three  (3) 
years  is  too  long  to  block  a  possible  project  through  other  agen- 
cies. One  year  is  sufficient  to  enable  the  government  to  decide 
Avhether  the  project  shall  or  shall  not  go. 

Sees.  51  and  52.  These  sections  make  certain  conduct' a  "mis- 
demeanor," but  prescribe  no'  penalty ;  this  should  be  done,  for 
some  cases  may  arise  which  the  general  penal  code  of  the  state 
may  not  reach. 

Please  accept  my  very  cordial  regards  for  you  personally  and 
the  hope  that  I  may  have  the  pleasure  of  seeing  you  in  Reno 
next  spring,  with  such  legislation  accomplished  in  your  state 
and  mine  as  will  bring  about  the  best  results  to  the  irrigators 
whom  we  serve.  Yew  Truly  Yours, 

HENRY  THURTELL, 
t  State  Engineer'. 
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State  of  North   Dakota, 
Ofifice  of  State  Engineer,  Bismarck. 

November  5,  1906. 
Mr.  John  W.  ^^^ade, 
State  Engineer 

Helena,  Montana. 
My  Dear  Mr.  Wade: 

Yours  of  the  30th  received.  You  will  remember  that  I  told 
you  that  I  had  given  my  copy  of  the  proposed  ^Montana  Code 
to  J.  S.  Green,  and  you  promised  to  send  me  another  one.  This 
is  mv  excuse  for  not  sending  you  my  criticisms  before,  since  the 
copy  of  the  Code  did  not  come. 

I  send  you  herewith  varous  criticisms.  You  will  notice  that 
most  of  the  changes  suggested  are  in  accordance  with  the  Third 
Edition  of  the  Bien  Code,  issued  September,  1906.  I  presume 
that  you  have  a  copy.  The  majority  of  these  changes  were  sug- 
gested by  me  to  Mr.  Bien,  however,  so  that  I  can  claim  an  in- 
terest in  them.  Some  of  my  suggestions  Mr.  Bien  does  not  en- 
dorse, but  I  think  they  are  right.  The  drainage  section  I  con- 
sider very  important.  It  is  merely  a  beginning  however,  in 
bringing  drainage  primarily  under  the  direction  of  the  State 
Engineer.  T  am  compiling  a  Drainage  Code  intended  to  do  this 
in  a  large  measure.  This  section  in  the  North  Dakota  Code 
gave  me  my  opportunity. 

I  would  advise  a  careful  study  of  the  Colorado  law  concerning 
irrigation  superintendents  to  which  I  have  referred.  I  am  sure 
it  would  prove  much  more  satisfactory  than  the  method  pro- 
posed. 

Sincerely  yours, 

A.  L.  FELLOWS, 

State  Engineer. 

Suggestions  by  Mr.  Fellows. 

At  the  end  of  the  first  sentence  of  section  2,  after  "thereon," 
add  the  words  "or  until  the  severance  from  the  land  in  the  man- 
ner hereinafter  provided." 

Change  the  first  sentence  in  Section  2  to  read  :  "The  United 
States,  the  State  or  any  person,  or  any  private  or  public  cor- 
poration, or  any  association  of  persons  may  exercise." 

Secton  ;  insert  the  word  "powers"'  after  "duties"  in  title. 
Make  them  six  years.  Add  word  "distribution"  after  "appropri- 
ation" ;  change  "quarterly"  to  "monthly,"  or  leave  out  altogether, 
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as  last  sentence  in  Section  6  covers  the  case. 

Give  Section  9  the  caption,  "State  Engineer's  Report" ;  change 
the  last  clause  so  that  it  will  read  :  .  '"A  full  report  of  the  work 
of  his  office  including  a  detailed  statement  of  the  expenditures 
thereof,  to  and  including  October  31  of  the  current  year,  with 
such  recommendations  for  legislation  and  appropriation  as  he 
may  deem  advisable." 

Add  to  the  first  paragraph  of  Section  10  the  words  "or  in 
case  the  last  day  of  such  month  falls  upon  a  Sunday  or  a  legal 
holiday,  then  upon  the  first  day  not  a  legal  holiday  thereafter."' 

Change  paragraph  lo  (a)  so  that  it  will  read  "(a)  for  filing 
and  examining  an  application  for  permit  to  appropriate  water, 
map,  and  field  notes  of  the  same,  which  shall  include  the  filing  of 
proofs  of  publication  and  all  other  papers  relating  to  the  applica- 
tion up  to  the  recording  of  the  permit  to  appropriate  water,  five 
dollars." 

Change  paragraph  (b)  so  that  it  will  read  "(b)  For  filing  any 
other  paper  necessarily  forming  a  part  of  the  permanent  record 
of  the  water  right  application,   permit  or   license,   one   dollar." 

Change  paragraph  (c)  as  follows :  "For  recording  any  permit, 
certificate  of  construction  or  any  other  water  right  instrument, 
one  dollar  for  the  first  100  words,  and  fifteen  cents  for  each  addi- 
tional loo  words  or  fraction  thereof." 

I  prefer  the  provisions  of  the  new  Bien  Code,  all  of  which 
have  been  approved  by  me  for  all  of  section  10. 

Section  11  should  be  amended  by  adding  the  words  "all  re- 
ceipts and  expenditures  of  his  office"  after  the  words  "such  rec- 
ords shall  show  in  full,"  etc. 

Change  Section  13  so  as  to  read  as  follows:  "Hydrographic 
Surveys  and  Co-operation :  The  State  Engineer  shall  make  hy- 
drographic surveys  and  investigations  of  each  stream  and  source 
of  water  supply  in  the  state,  beginning  w'ith  those  most  used  for 
irrigation  obtaining  and  recording  all  available  data  for  the  de- 
termination, development  and  adjudication  of  the  water  supply 
of  the  state ;  including  the  location  and  survey  of  suitable  sites 
for  dams  and  reservoirs  and  the  determination  of  tne  approxi- 
mate water  supply,  capacity  and  cost  of  each.  He  shall  be 
authorized  to  co-operate  with  the  agencies  of  the  United  States 
engaged  in  similar  surveys  and  investigations,  and  in  the  con- 
struction of  works  for  the  development  and  use  of  the  water 
supply   of   the   state,   expending   for   such   purposes   any   money 
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available  for  the  work  of  his  £)ffice,  and  may  accept  ancj  usf,  in 
connection  with  the  operation  of  his  department,  the  results 
of  the  work  of  the  agencies  of  the  United  States." 

For  Section  14,  the  new  Bien  Code  is  much  better.  In  sec- 
tion 14  change  the  words  "federal  government"  in  the  middle 
and  "government"  at  the  end  of  the  section,  to  "Unted  States" 
in  each  case.  This  makes  no  difference  in  the  meaning,  but  sub- 
stitutes a  better  wording. 

In  the  middle  of  Section  15,  after  the  words  "use  of  such 
water"  insert  "in  order  that  the  amount  of  unappropriated  water 
subject  to  disposition  under  the  terms  of  this  Act  may  become 
known,"  and  leave  out  the  words  "and  shall  diligently  prosecute 
the  rights  to  the  use  of  such  water." 

Change  Section  15  so  that  it  shall  read  as  follows:  "Section 
15.  Parties  and  Costs  of  Suits.  In  any  suit  for  the  determina- 
tion of  a  right  to  the  use  of  the  water  of  an^^  stream  system  all 
those  whose  claims  to  the  use  of  such  water  are  of  record,  and 
all  other  claimants,  so  far  as  they  can  be  ascertained  with  rea- 
sonable diligence,  shall  be  made  parties.  When  anv  such  suit 
has  been  filed  the  court  shall,  by  its  order  duly  entered,  direct 
the  State  Engineer  to  make  or  furnish  a  complete  hydrographic 
surve}^  for  such  stream  system  as  hereinbefore  provided,  in  or- 
der to  obtain  all  data  necessary  to  the  determination  of  the 
rights  involved.  The  costs  of  such  suit  shall  include  the  fees  of 
witnesses,  the  taking  of  depositions,  and  the  fees  of  officers  for 
surveying  process,  together  with  costs  on  behalf  of  the  state, 
and  such  surveys  shall  be  charged  against  each  of  the  private 
parties  thereto  in  proportion  to  the  amount  of  water  right  al- 
lotted. The  court  in  which  any  suit  involving  the  adjudication 
of  water  rights  may  be  properly  brought  shall  have  exclusive 
jurisdiction  to  hear  and  determine  all  questions  necessary  for 
the  adjudication  of  all  water  rights  within  the  stream  system 
involved ;  and  the  attorney  general  may  bring  suit  as  provided 
in  Section  14,  in  any  court  having  jurisdiction  over  any  part  of 
the  stream  system,  which  shall  likewise  have  exclusive  jurisdic- 
tion for  such  purposes."     This  makes  this  section  more  explicit. 

Change  the  clause  at  the  end  of  Section  17,  so  that  it  will 
read,  "And  shall  be  required  to  sell  water  rights  for  a  reason- 
able price  and  to  furnish  the  water  for  such  parties  at  reasonable 
rates  for  storage  or  carriage,  or  both,  as  the  case  may  be." 

Section   18,  first  line  on  page   17,  leave  out  the  words  "on 
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laiul-i  to  be  irrigated" :  otherwise  you  would  go  far  toward  nul- 
lif\  ing  the  appurtenance  of  water  to  the  land  specified. 

Section  19,  specify  "legal"  newspaper. 

Section  20,  sixth  line,  say  no  "such"  evidence. 

Section  25,  change  title  to  "Inspection  of  Works." 

Section  28,  I  prefer  the  Bien  Code. 

Near  the  beginning  of  section  34,  after  the  words  "intends  to 
utilize  certain  waters,"  insert  "and  shall  give  public  notice  to 
that  effect  as  "herein  provided" :  and  at  the  end  of  the,  section  add 
the  words  "whenever  the  waters  of  anj-  stream  of  the  state  are 
reserved  as  herein  specified,  a  notice  to  that  effect  in  a  form  pre- 
scribed by  the  State  Engineer,  shall  be  published  within  sixty 
days  after  the  filing  of  such  notice  for  four  consecutive  weeks  in 
some  legal  weekh'  newspaper  of  general  circulation  in  the  district 
to  be  aftected,  the  cost  of  publication  to  be  borne  by  the  United 
States." 

At  the  beginning  of  Section  36  insert  the  words,  "Whenever 
there  shall  be  a  necessity  for  the  establishment  of  such  ofBce" ; 
change  the  word  "during"  at  the  middle  of  the  last  paragraph  to 
"prior  to  any  appointment."  and  at  the  end  of  the  sentence  add 
the  words,  "until  the  ofifice  has  been  regularly  filled." 

Regarding  superintendents  I  greatly  prefer  the  present  Colo- 
rado law,  which  I  wrote  and  which  see.  It  makes  the  superin- 
tendents practically  civil  service  employes. 

In  Section  45,  for  the  sentence  reading  as  follows :  "The  ac- 
counts of  the  water  masters  shall  in  all  cases  specify  the  distri- 
bution of  the  amounts  charged,  based  upon  the  amount  of  work 
performed  as  to  eadh  ditch  and  water  right,  showing  the  charges 
to  be  allotted  to  each  owner."  substitute :  "The  accounts  of  the 
water  master  shall  in  all  cases  specify  the  distribution  of  the 
amounts  charged,  based  upon  the  quantity  of  water  received  by 
each  water  user  and  by  each  ditch  owner,  in  proportion  to  the 
total  quantities  delivered  to  all.  and  shall  show  the  charges  to  be 
allotted  to  each  water  user  and  to  each  ditch  owner." 

Section  46.  Abandonment.  AA  hen  the  party  entitled  to  the 
use  of  the  water  fails  for  a  period  of  three  years  to  beneficially 
use  all  or  any  part  of  the  water  claimed  by  him,  for  which  a 
right  of  use  has  vested,  for  the  purpose  for  which  it  was  appor- 
tioned or  adjudicated,  such  unused  water  shall  revert  to  the  pub- 
lic and  shall  be  regarded  as  an  unappropriated  public  water. 

Section  50,  line  3  on  page  28,  change  "until"  to  "prior  to." 
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Section  53.  I  prefer  the  arrangement  of  the  new  Bien  Code. 
At  the  end  of  Section  53  add  this  sentence : ,  "The  owner  or  own- 
ers of  an}^  ditch,  canal,  or  other  structure  for  carrying-  ^r  storing 
water  shall  keep  the  same  in  good  repair  at  the  crossing  of  any 
highway  or  publicly  traveled  road,  or  at  other  places  where  the 
water  therefrom  may  flow  over  or  in  any  wise  injure  any  road  or 
highway ;  and  the  county  commissioners  shall  require  necessary 
repairs  for  the  protection  of  the  roads  to  be  made  or  shall  make 
them  at  the  expense  of  the  owner  or  owners  of  such  works  and 
collect  the  expense  thereof  and  costs  as  herein  provided." 

In  line  6,  Section  •,'j,  insert  these  words,  "Beyond  reasonable 
doubt"  after  the  words  "can  be  traced." 

Insert  new  Section  59,  upon  drainage :  "Section  59.  General 
Duties  of  State  Engineer.  Whenever  requested  so  to  do  by  any 
of  the  boards  of  commissioners  of  any  of  the  counties  of  this 
state,  it  is  hereby  made  the  duty  of  the  State  Engineer,  either 
by  himself  or  any  authorized  assistant,  to  co-operate  with  said 
county  commissioners  in  the  engineering  work  required  to  lay 
out,  establish  and  construct  any  drain  to  bf.  used  by  any  county 
or  counties,  or  portions  of  same,  for  the  purpose  of  diverting  flood 
waters,  lakes,  water  courses,  and  in  general  to  aid  and  assist  the 
counties  of  this  state  or  other  authorized  ofificers  in  making  pre- 
liminary surveys  and  establishing  systems  of  drainage  or  in  other 
engineering  work. 

This  will  be  of  far-reaching  importance  in  connecting  the  State 
Engineer  with  drainage  work.    Its  importance  will  develop  later. 


State  of  Oregon. 
Office  of  the  State  Engineer. 

Salem  Oregon,  Nov.  7,  1906. 
Mr.  John  AV.  Wade,  State  Engineer,  Helena,  ^lontana. 

Dear  Sir: — Your  letter  of  the  30th  ultimo,  concerning  sugges- 
tions as  to  your  proposed  water  code,  is  received.  I  have  been 
extremely  busy  and  it  is  only  with  difificulty  that  I  have  found 
time  to  go  through  this  Code,  and  my  suggestions  are,  therefore, 
not  as  carefully  considered  as  I  would  like  to  have  made  them. 

Section  15.  I  would  suggest  this  change :  "In  any  suit  for  the 
determination  of  the  right  to  the  use  of  water  from  any  stream  or 
stream  system,  all  those  wdiose  claims  to  the  use  of  such  water 
are  of  record,  and  all  other  claims  so  far  as  they  can  be  ascer- 
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tained  with  reasonable  diligence,  shall  be  made  parties."  I  sug- 
gest stream  or  stream  system  so  as  to  make  it  possible  to  ad- 
judicate anv  stream  without  including  ever3r  branch  of  a  stream 
system  when  the  same  can  be  adjudicated  without  affecting  the 
rights  on  other  branches.  If  it  is  possible  something  after  the 
Utah  Code  should  be  followed,  providing  that  notice  of  such  suit 
shall  be  given  in  a  certain  paper,  and  all  those  who  do  not  ap- 
pear, or  who  do  not  appeal  from  the  decision  of  the  court  within 
a  certain  time,  say  one  or  two  years,  shall  lose  all  claim  to  the 
use  of  such  water. 

Section  i6.  I  would  suggest  that  after  "adjudged  to  each 
party,"  in  the  last  sentence,  you  include  "whether  rij3arian  or  by 
appropriation" ;  also  that  in  Section  3  you  provide  that  eminent 
domain  can  be  exercised  for  the  condemnation  of  riparian  rights, 
if  you  think  your  present  wording  does  not  cover  this.  The 
court  decree  would  then  state  how  much  water  riparian  owners 
may  insist  upon  being  left  in  the  stream,  and  the  decree  when 
rendered  will  be  final  as  against  all  claimants. 

Section  20.  On  stream  where  the  courts  have  not  passed  upon 
all  rights  to  the  use  of  water,  and  where  measurements  of  stream 
flow  are  not  available,  it  will  be  impossible  for  the  State  En- 
gineer to  determine  the  amount  of  unapprooj-iated  water.  It 
should  be  provided  that  the  State  Engineer  can  approve  applica- 
tions for  permit  to  appropriate  and  proceed  to  the  issuing  of 
final  certificate,  the  same  as  in  other  cases,  except  the  final  cer- 
tificate will  not  be  issued  until  all  rights  are  adjudicated  by  the 
courts,  and  then  the  new  rights  initiated  under  the  provisions 
of  this  Act  shall  be  numbered  in  order  of  priority  as  determined 
by  the  records  in  the  State  Engineer's  office.  Where  it  is  shown 
by  protests  after  advertisement  that  there  are  no  unappropri- 
ated waters,  the  Wyoming  method  of  stamping  upon  the  applica- 
tion the  fact  of  such  uncertainty  seems  advisable. 

Section  17  should  read,  in  the  fourth  line,  "or  before  com- 
mencing construction  to  take  the  same  for  any  constructed 
works."  etc.,  unless  you  intend  by  this  that  all  those  at  present 
taking  water  from  large  canals  shall,  after  the  passage  of  this 
Act,  secure  a  permit  from  the  State  Engineer  to  continue  such 
use  of  the  water. 

Section  36.  T  would  suggest  that  the  division  superintendent 
be  appointed  by  the  Governor  upon  the  recommendation  of  the 
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State  Engineer,  as  this  man  nnist  be  technically  qualified  for  the 
work. 

Section  47.  I  believe  the  limit  should  be  fixed  by  the  legisla- 
ture, if  it  has  power.  It  would  seem  the  legislature  would  have 
the  necessary  power  to  do  this,  if  it  has  the  power  to  authorize 
the  State  Engineer  to  fix  this  limit  to  the  use  of  water.  The 
Sjtate  Engineer  here  takes  from  the  court  the  fundamental  duty 
in  the  adjudication  of  w^ater  rights,  and  what  the  Engineer  may- 
deem  as  reasonable  may  not  conform  in  any  way  to  the  amount 
that  testimonv  and  measure  may  show  that  the  appropriators 
have  been  actually  using  for  more  or  less  beneficial  purposes. 

Section  50.  I  believe  it  should  be  mandatory  that  all  irrigators 
should  put  in  both  headgate  and  measuring  device  of  plans  ap- 
proved by  State  Engineer,  and  that,  upon  streams  where  rights 
have  been  adjudicated  and  water  distributed  by  a  water  master, 
ditches  w'hich  do  not  contain  such  headgates  and  measuring  de- 
vice receive  no  water  until  the  same  are  put  in.  It  would  be 
a  considerable  task,  in  some  cases,  to  request  in  writing  that 
this  be  done,  as  provided  in  your  Code. 

Section  57.  I  would  suggest  that  this  section  be  left  out,  as 
the  seepage  water  from  a  canal  may  do  damage  to  property,  and 
if  the  State  Engineer  authorizes  its  appropriation  and  use  he 
has  no  means  of  preventing  the  owner  from  repairing  such  leaks 
at  any  time,  perhaps  destroying  the  value  of  an  orchard  depend- 
ing upon  the  use  of  seepage  water. 

I  trust  that  these  hastily  considered  suggestions  may  be  of 
value  to  you. 

Yours  respectfully, 

JOHN  H.  LEWIS, 

State  Engineer. 


State  of  Idaho. 
Engineering   Dejiartment,    Boise. 

Boise  Idaho,  Nov.  15.  1906. 
Hon.  John  W.  Wade, 
State  Engineer, 

Helena,  ]>kIontana. 
My  Dear  ^Ir.  Wade: 

On  my  return  from  an  extended  trip  to  the  southeast  I  fii\d 
A-our  letter  of  the  30th  ultimo.  I  am  very  sorry  that,  owing  to 
my  absence,  this  letter  could  not  have  been  answered  sooner. 
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It  seems  best  to  take  up  the  discussion  of  our  proposed  Code, 
section  bv  section,  followed  by  a  short  summino-  up  of  the  Code 
as  a  whole.  Wherever  the  irrigation  law  of  this  state  is  re- 
ferred to  by  section,  such  reference  wall  be  to  House  Bill  146, 
Laws  of  Idaho,  Seventh  Session  (1903),  unless  otherwise  speci- 
fied. This  Act  you  will  find  at  page  24  of  the  pamphlet  issued 
by  this  department  entitled  "Laws  relating  to  the  Public  Waters 
of  the  State  of  Idaho,"  a  copy  of  which  you  have. 

The  first  suggestion  I  would  make  is  with  reference  to  sub- 
division (a)  of  Section  10.  The  fees  in  this  state  required  to  be 
paid  upon  an  amplication  before  permit  will  be  granted  on  same, 
are  based  upon  a  sliding  scale  on  the  basis  of  $1.00  for  the  first 
second  foot,  and  ten  cents  additional  for  each  additional  foot  or 
fraction.  (Sec.  i.)  This  sliding  scale  seems  to  me  to  be  only 
fair  and  equitable.  In  other  words  any  individual  or  corporation 
capable  of  eft'ectually  appropriating  and  putting  to  beneficial 
use  a  large  volume  of  water  should  be  required  to  pay  propor- 
tionatel}^  more  than  is  required  of  the  small  farmer.  You  will 
find  that  such  a  provision  will  go  far  toward  making  your  office 
self-supporting,  whereas  a  straight  fee  of  $2  will  fall  far  short. 

The  filing  fees  in  this  office  from  May,  1905,  dowm  to  date,  on 
1,133  applications  amount  to  between  ten  and  fifteen  thousand 
dollars,  while  if  a  straight  fee  of  two  dollars  had  been  charged 
the  total  amount  w-ould  only  be  $2,266.  We  have  had  a  number 
of  five  hundred  dollar  fees,  and  one  for  $1,200.  There  seems 
to  be  no  disposition  to  object  to  these  fees  on  the  part  of  heavy 
appropriators,  for  they  feel  that  by  reason  of  such  fees  the  nat- 
ural resources  of  the  state  are  kept  open  to  those  who  are  pro- 
ceeding in  good  faith  to  develop  our  public  waters,  since  the  in- 
dividual w'ho  onh^  files  on  w^ater  for  the  purpose  of  tying  it  up 
and  compelling  the  investor  to  buy  him  out,  has  quit  operations 
in  this  state  since  the  passage  of  the  fee  bill  in  question. 

I  do  not  see  the  advisability  of  the  provision  contained  in  the 
last  sentence  of  Section  12.  It  seems  to  me  that  the  hands  of 
the  State  Engineer  should  be  left  free  in  these  matters. 

I  would  suggest  that  in  Section  17  the  State  Engineer  be 
given  authority  to  call  for  additional  information  in  cases  where 
more  than  100  second  feet  of  water  is  appropriated,  or  where  the 
dam  to  be  constructed  is  to  exceed  ten  feet  in  height.  It  seems 
to  me  the  figures  as  given  in  Section  17  are  too  high. 

The  last  provision  of  section  25  seems   to  me  to  be   unwar- 
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ranted.  It  does  not  necessarily  follow  that  because  an  en^^ineer 
is  in  the  Reclamation  Service  his  abilities  are  of  such  a  high 
order  as  to  preclude  the  possiblity  of  his  receiving  some  degree 
of  benefit  from  the  advice  and  counsel  of  the  State  Engineer. 

I  do  not  believe  that  the  requirement  of  completion  within 
five  years  is  a  harsh  one.  Any  corporation  or  individual  pro- 
ceeding with  due  dilgence  will  complete  within  the  specified 
time.  Therefore  section  28  seems  to  me  to  be  superfluous.  Not 
only  that,  but  if  it  becomes  a  part  of  your  Code,  the  chances 
are  that  appropriators  will  come  to  depend  upon  it,  well  assured 
in  their  own  minds  that  they  will  be  able  to  convince  the  State 
Engineer  that  the  entire  limit  of  eight  years  is  necessary.  In 
which  event  development  of  the  State  will  be  retarded,  when 
it  might  be  hastened  by  requiring  completion  in  five  years.  It 
has  been  our  experience  that  private  capital  is  not  at  all  frighten- 
ed by  the  fact  that  the  work  must  be  completed  within  five  years 
from  the  issuance  of  the  permit. 

Were  1  in  your  place,  I  should  be  unalterably  opposed  to  the 
enactment  of  section  34.  It  certainly  will  not  conduce  to  the 
early  development  of  your  unappropriated  w-aters  to  have  them 
tied  up  in  this  manner.  The  passage  of  this  section  means  that 
every  opportunity  for  bringing  private  capital  into  this  field 
will  be  denied.  Of  course,  if  the  absolute  discouragement  of  al* 
private  enterprise  is  the  end  sought  then  section  34  cannot  be 
improved  upon,  for  it  is  most  admirably  adapted  to  produce  the 
desired  result.  For  my  part.  I  cannot  see  why  private  enterprise 
should  not  be  allowed  a  fair  chance,  seeing  that  the  splendid 
development  of  our  arid  region  has  htherto  depended  upon  such 
enterprise.  Or  to  state  the  proposition  in  another  way;  it  does 
not  appear  that  the  Reclamation  Service  should  be  given  the 
benefit  of  special  legislation.  It  seems  to  me  that  it  ought  to 
be  able  to  stand  alone,  that  it  ought  to  be  big  enough  to  take  care 
of  itself,  that  it  ought  not  to  enjoy  advantages  w^hich  are  to  be 
denied  to  the  individual  citizen. 

In  this  connection  I  would  call  your  attention  to  the  fact 
that  for  the  present  at  least  and  for  a  good  wdiile  to  come  the 
Reclamation  Service  will  need  all  the  funds  at  its  disposal  to 
complete  the  works  already  begun.  That  much  is  admitted. 
Such  being  the  case,  why  should  Alonlana  bar  private  capital 
for  years,  simply  in  the  hope  that  after  a  period  of  three  years 
the  Reclamation  Service  may  proceed  to  act?     I  recognize  that 
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the  Reclamation  Service  is  doing  a  great  work  for  the  North- 
Avest.  but  I  do  not  agree  tliat  in  order  to  do  its  great  work  it  is 
necessar}-  that  all  private  endeavor  be  strangled,  a  result  which 
the  enactment  of  section  34  will  bring  about.  It  will  not  do  to 
assume  that  your  waters  will  not  be  tied  up  under  the  provi- 
sions of  section  34  until  such  time  as  there  shall  be  funds  in 
sight  with  which  to  proceed  with  government  work.  The  with- 
drawals of  immense  tracts  of  lands  in  this  State  for  reclamation 
purposes  which  cannot  possibly  be  reached  for  years  to  come, 
completely  refute  this  assumption. 

For  the  sake  of  avoiding  a  possibilit}-  of  confusion  in  section 
46.  I  would  suggest  that  the  expression  ''for  a  period  of  five 
years''  occurring  in  the  third  line,  be  transposed  so  as  to  immed- 
iately follow  the  word  "fails"  in  the  first  line. 

It  seems  to  me  that  section  47  should  specifically  set  out  the 
maximum  of  appropriation  per  acre  of  land,  such  maximum  to 
be  determined  by  you  in  conference  with  engineers  and  practi- 
cal irrigators  before  the  bill  is  introduced.  We  find  in  this  state 
that  in  the  vast  majority  of  cases  one  second  foot  of  water  for 
fifty  acres  of  land  is  more  than  ample.  But  at  all  events  the  law 
should  be  specific  as  to  the  maximum  of  appropriation.  I  also 
think  it  would  be  well  to  specif}^  that  the  actual  limit  of  the  right 
is  the  actual  limit  of  need,  in  no  case,  however,  to  exceed  the 
maximum  limit.  '       . 

The  foregoing  pages  cover  all  the  special  points  which  have 
occurred  to  me  while  studying  your  proposed  Code.  With  the 
exceptions  of  the  points  noted,  it  seems  to  me  the  Commissior: 
has  prepared  an  admirable  bill.  I  do  not  assume  that  I  am  nec- 
essarily correct  in  my  position  regarding  the  points  I  have 
raised,  but  I  have  given  you  my  opinion  thereon  for  what  it  is 
worth. 

In  conclusion  I  would  say  that  I  should  like  to  see  your  posi- 
tion clothed  with  as  full  powers  as  possible  in  connection  with 
the  adjudication  of  water  rights,  but  care  should  be  taken  that, 
in  striving  for  this  end,  no  attempt  should  be  made  to  grant 
the  State  Engineer  judicial  powers  such  as  would  cause  the  Act 
to  be  declared  unconstitutional. 

Hoping  that  your  Code  when  finally  introduced  and  passed 
may  comprise  all  the  good  and  none  of  the  bad  features  of  our 
present  irrigation  laws  in  the  Northwest  I  am, 

Yery  trulv  vours 

jAS.   STEPHENSOX.   Jr., 

State    Engineer. 
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STATE  BOARD  OF  IRRIGATION. 


Lincoln,   Xeb.,   Nov.  8,    IQ06. 
John  \\'.  Wade, 

State  Engineer, 
Helena,  Mont. 
Dear  Sir: 

I  have  carefully  read  your  proposed  Irrigation  Code,  and  I 
think  it  will  probably  prove  quite  satisfactory.  I  notice  that 
it  is  quite  similar  to  the  state  irrigation  code  prepared  by  Morris 
Bien,  wiih  the  U.  S.  Reclamation  Service. 

The  section  providing  for  the  adjudication  of  water  rights 
coritemplates  an  adjudication  in  the  first  instance  by  the  courts. 
Under  our  statute,  as  you  probably  know,  the  first  action  is 
taken  by  the  Board  of  Irrigation,  and  any  one  feeling,  himself 
aggrieved  mav  appeal  to  the  district  court.  We  have  found  this 
method  quite  satisfactory,  and  have  had  very  few  appeals.  Our 
Supreme  Court  has  held  that  the  finding  of  the  Board,  unless 
appealed  from,  haa^  the  same  efltect  as  a  decree  of  the  district 
court. 

I  think  that  perhaps  our  method,  which  is  the  same  as  the 
Wyoming  law,  will  reach  results  quicker  than  they  would  be 
reached  through  the  courts. 

Section  15  provides  that  the  costs  of  these  adjudications  shall 
be  paid  by  the  county  or  counties.  I  think  that  we  _would  find 
trouble  with  a  provision  of  this  kind  in  Nebraska,  ^^^ith  us 
the  costs  are  paid  by  the  parties  interested. 

I  think  that  your  section  No.  18,  which  provides  that  the  eng- 
ineer shall  ascertain  whether  there  is  water  available  before  a 
publication  is  ordered  is  a  good  one,  and  would  probably  save 
much   unnecessary  publication. 

Our  law  does  not  require  any  publication  of  notice,  the  assump- 
tion being  that  as  every  application  is  granted  subject  to  all 
prior  rights,  the  rights  of  other  appropriators  could  not  be  m- 
terfered  with  thereby. 

I  think  that  your  section  22,  which  provides  that  one-fifth  of 
the  work  must  be  completed  within  one-half  the  time,  is  a  .good 
provision.  Our  laws  provides  that  work  must  be  commenced 
within  six  months,  and  completed  within  the  time  specified.  In 
this  way,  parties  mav  commence  the  work  and  then  let  it  arag 
until  near  the  time  for  completion. 
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I  think  that  the  Code  should  define  more  specifically  the  rights 
to  stored  water,  and  the  method  of  obtaining  such  rights.  Our 
law  is  defective  in  this  regard,  and  I  intend  to  bring  the  matter 
before  the  coming  legislature,  and  tr^^  to  have  a  provision  enact- 
ed which  will  make  these  rights  more  clear. 

Our  law  provides  that  an  appropriation  for  irrigation  shall 
not  exceed  1-70  of  a  cubic  foot  per  second  of  time  for  each  acre 
of  land  irrigated.  When  we  come  to  apply  this  1.0  reservoirs,  a 
number  of  questions  arise.  In  order  to  fill  the  reservoir,  it  is 
necessary  to  divert  the  flood  water  in  a  volume 
much  in  excess  of  1-70  of  a  cubic  foot  per  sec 
ond ;  and  if  we  allow  a  volume  of  water  equal 
to  1-70  of  a  cubic  foot  per  second  for  the  entire  irrigating  season, 
it  will  probably  be  in  excess  of  the  amount  actually  needed  for 
irrigation. 

There  is  one  provision  in  section  18  which  I  do  not  like.  It 
provides  that  after  the  filing  of  an  application,  a  description  of 
the  lands  to  be  irrigated  may  be  changed.  It  would  seem  to  me 
that  a  description  of  land  should  be  included  in  the  first  filing, 
and  only  errors  in  the  description  should  be  corrected. 

I  hope  you  will  be  able  to  get  this  Code  enacted  into  a  law, 
and  the  sooner  this  is  done  the  less  trouble  you  will  have  in  ad- 
judicating existing  rights. 

I  agree  with  your  statement  that  "The  title  to  a  water  right 
should  be  as  easih^  ascertained  as  clearly  defined,  as  secure,  and 
in  all  particulars  as  good  as  a  perfect  title  to  land,"  and  I  hope 
your  legislature  will  see  it  in  this  light  and  speedily  enact  this 
bill.  Very  truly  yours, 

ADNA  DOBSOX, 
State  Engineer,  Secretary. 


Excerpts  From  Official  Proceedings  of  Fourteenth  National 

Irrigation  Congress. 

The  necessity  of  the  enactment  of  wise  and  comprehensive 
state  legislation  governing  the  acquirement  and  definition  of 
water  rights  and  proper  distribution  of  w^ater  among  water  users, 
has  long  been  recognized  by  the  foremost  irrigators  of  the  coun- 
try. President  Roosevelt  has  called  attention  to  it  several  times, 
notably  in  his  message  to  the  Congress  which  passed  the  Nation- 
al Irrigation  Law.    That  law  clearly  challenged  the  attention  of 
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the  people  of  the  territory  aflfected,  to  the  importance  of  wise 
legislation  on  the  subject.  He  has  recognized  the  National  Irri- 
gation Congress  at  every  sitting  of  the  same.  He  has  uniformly 
expressed  belief  in  the  value  of  its  proceedings  in  the  progress 
of  irrigation,  and  in  this  has  voiced  the  sentiments  of  nearly  all 
persons  who  have  attended  any  of  the  sessions  of  that  great 
body. 

Much,  if  not  all,  of  the  matter  contained  in  the  report  of  the 
last  session  is  of  great  value  to  those  who  are  in  anyway  con- 
nected with  irrigating  enterprises.  The  following  is  especially 
applicable  to  conditions  in  Montana  a  state  just  in  the  throes 
of   a   beginning   in    the    matter   of   water   legislation : 

Wednesday  Afternoon,  Sept.  5,  Afternoon  Session. 

President  Chamberlain:  The  next  in  orde*-  will  be  the  dis- 
cussion of  the  laws  and  methods  under  which  irrigation  projects 
are  constructed  under  private  enterprise,  a  general  discussion  of 
this  subject  limited  to  three  minutes  to  each  person. 

Hearing  no  one.  the  next  subject  will  be  "Laws  Governing 
Water  rights  and  ^Methods  of  Appropriating  Water  by  the  Dif- 
ferent States.'     I  will  call  on  Dr.  Elwood  ^lead. 

Elwood  Mead's  Remarks. 

>Mr.  Chairman  and  Members  of  the  Congress.  Simply  for  the 
purpose  of  opening  this  discussion,  I  will  offer  two  or  three  sug- 
gestions regarding  this  matter.  The  first  of  these  is  that  it  is 
of  the  utmost  importance  that  there  should  be  at  the  outset  a 
correct  understanding  on  the  part  of  every  appropriator  of  water 
of  exactly  what  his  rights  are.  Loosely  drawn  laws  have  been 
the  source  of  much  misunderstanding  and  expense,  and  hence 
all  laws  which  provide  for  the  appropriation  of  water  should 
provide  definitely  what  the  right  is  to  be,  and  it  should 
provide  for  a  prudent  and  careful  scrutiny  of  every  right  before 
it  is  placed  on  record.  That  should  be  done  as  a  protection  to 
those  who  put  their  money  into  irrigation  development.  That 
feature  is  finding  its  way  into  the  laws  of  nearly  all  the  aria 
states,  in  that  provision  which  requires  every  appropriator  to 
ask  for  a  permit.  In  that  permit  he  states  definitely  what  he 
desires  and  there  are' public  officials  who  scrutinize  it  and  see 
that  the  statements  are  correct. 

The  next  thing  is  that  in  every  record  of  water  right  the  orig- 
inal claim  or  filing  should  be  followed  by  the  public  authorities 
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to  see  that  the  claim  is  followed,  within  a  reasonable  time,  by 
construction.  Now.  just  to  illustrate  the  misunderstanding-  which 
rises  from  loosely  drawn  statements  of  wdiat  is  required  in  water 
filing.  In  one  of  the  territories  it  provided  for  the  filing,  in  the 
county  clerk's  office,  of  the  claim  of  appropriation.  There  was 
no  scrutiny  as  to  the  accuracy  of  the  record.  An  applicant  on  a 
stream  that  probably  carries  lo  cubic  feet  of  water  filed  on 
60,000  cubic  feet  and  believed  he  had  acquired  60,000  feet  be- 
cause the  officials  recorded,  the  instrument  and  took  his  fee 
for  doing-  it.  Furthermore  the  same  law  stated  that  anyone  hav- 
ing complied  with  the  statute  filed  his  claim  and  paid  the  re- 
quired fee,  was  deemed  and  held  to  have  an  actual  right  to  the 
quantity  a]ipropriated.  which  meant  the  quantity  filed  upon  in 
the  mind  of  the  man  that  had  made  the  filing.  It  was  not  so  in 
fact,  but  the  looseness  of  the  language,  not  only  in  the  mind  of 
that  man  but  in  the  minds  of  hundreds  of  others,  created  a  mis- 
conception that  led  to  an  unending  controversy  and  litigation  in 
the  future. 

In  regard  to  water  contracts  on  canals,  we  began  at  the  outset 
generally  charging  for  water  for  the  acres  irrigated.  It  was  a 
simple  plan,  easily  understood  and  generally  popular,  but  it 
had  this  weakness:  that  a  man  who  paid  for  water  for  ten  acres 
of  land  was  inclined  to  believe  that  the  more  water  he  used  upon 
that  10  acres  the  better  bargain  he  would  make,  and  that  kind  of 
contracts  led  inevitably  to  the  waste  of  water,  to  the  injury  to 
the  land  and  to  controversies  between  the  ditch  company  and 
the  settler,  in  which  the  ditch  company  was  usually  right  in 
order  to  bring  about  reasonable  economy  and  proper  use.  The 
surest  way  to  obviate  that  is  to  charge  for  the  quantity  delivered. 
Then  a  man  pavs  for  what  he  eets  and  he  has  a  selfish  mterest 
in  practicing  economy.  It  was  shown  in  Idaho,  a  few  years  ago 
that  a  change  from  the  acreage  charge  to  the  charge  for  the 
quantity  delivered  resulted  in  a  very  marked  increase  in  the 
service  rendered  by  water.  These  are  the  two  essential  features, 
I  believe,  of  all  water  laws,  and  I  will  leave  the  discussion  of 
their  submission  to  you. 

The  resident  introduced  J.  H:  Lewis,  State  Engineer  of  Ore- 
gon. 
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Mr.  Lewis'  Remarks. 

Mr.  Chairman,  Ladies  and  Gentlemen  :  I  wish  to  make  only 
a  few  sugg-estions  concerning  this  question  which  is  up  for 
discussion,  and  it  appears  to  me  that  the  most  important  question 
which  an  investor  has  to  investigate,  in  considering  the  ques- 
tion of  an  irrigation  proposition,  is  as  to  the  ownership  of  the 
water.  The  amount  of  water  is  something  which  is  verv  im- 
portant to  each  state  and  should  be  definitely  known.  We  know 
that  streams  fluctuate  from  day  to  day  and  also  from  year  to 
year,  and  it  should,  therefore,  be  the  duty  of  each  state  to  find 
out  how  much  water  we  have  in  each  stream,  so  as  to  encourage 
'investments;  and  it  also  should  be  definitelv  known  who  the 
water  belongs  to — whether  to  the  state  or  whether  to  the  individ- 
ual who  may  put  it  to  a  beneficial  use — and  these  questions 
must  be  settled  before  any  money  can  be  invested  with  safety. 

It  is  quite  true  that  a  great  deal  of  money  has  been  expended 
under  uncertain  conditions  and  it  is  largely  due  to  the  fact  that 
there  was  an  abundance  of  water.  As  soon,  however,  as  the 
water  becomes  limited,  these  speculative  rights,  or  claims,  or 
whatever  they  may  be,  are  then  brought  up,  and  if  they  are  not 
settled  in  advance  but  left  to  the  courts,  it  may  be  that  an  ex- 
pensive irrigation  plant  may  be  left  without  water.  It  is.  there- 
fore, very  important,  in  addition  to  determining  the  amount  of 
water  in  each  stream,  to  know  who  the  water  belongs  to  and 
have  a  public  record  in  which  all  claims  are  recorded  the  same 
as  are  titles  to  land.  \\'ater  can  be  measured  and  mapped  as 
accurately  and  intelligently  as  our  land  areas,  and  it  is  found 
from  the  experience  of  other  states  and  foreign  countries  that 
the  rights  to  the  use  of  water  can  be  almost  as  accurately  defined. 
This,  of  course  must  be  based  upon  prior  appropriation  or  prior- 
ity of  use  and  without  such  a  record  it  is  impossible  for  any 
state  to  understand  its  rights  in  the  use  of  water.  These  rights 
should  be  protected  just  as  other  classes  of  property.  I  know  of 
quite  a  number  of  instances  where  settlers  have  cultivated  areas 
at  the  mouth  of  a  stream,  and  after  that  other  settlers  above 
diverted  the  water.  These  settlers  arc  left  to  their  reniedv  in 
the  courts.  While  this  guarantees  every  man  justice  it  costs  con- 
siderable money,  and  it  is  not  possible  ior  a  poor  man  to  be  con- 
tinually in  the  courts,  unless  one  adjudication  will  suffice  for 
all   time.      It   is   therefore   very   important    that    the   amount    of 
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water  and  the  ownership  of  water  should  be  definitely  settled 
in  each  state. 

President  Chamberlain.  Are  there  any  others  of  the  State 
Engineers  here?  \\'e  will  be  pleased  to  hear  from  ]\Ir.  Thurtell 
of  Nevada. 

Mr.  Henry  Thurtell  of  Carson  City,  Nevada,  addressed  the 
congress.     He  said: 

Mr.  Chairman,  Ladies  and  Gentlemen :  By  agreement  of  the 
State  Engineers  it  was  decided  to  allow  the  president  of  the  State 
Engineers'  Association  to  speak  for  us  to-day.  AVe  are  each  al- 
lowed two  or  three  minutes  upon  the  program,  and  we  con- 
sidered that  we  might  be  better  able  to  make  an  interesting  art- 
icle by  permitting  one  speaker  to  occupy  the  time  for  all  of  us, 
so  I  shall  be  pleased  in  thi«;  instan^^e.  to  give,  way  lo  Mr.  J.  W. 
Wade,  president  of  the  State  Engineers' "Association,  of  Helena. 

Mr.  Wade  addressed  the  congress  on  the  subject  of  "The 
State  Engineer  and  his  Relation  to  Irrigation."  Before  referring 
to  the  special  subject  of  his  address,  Mr.  Wade  addressed  the 
congress  on  the  importance  of  the  study  of  mathematics ;  that 
it  was  a  subject  that  most  people  avoided  when  they  could  do 
so.    He  then  proceeded  to  address  the  congress  as  follows : 


The  State  Engineer  and  His  Relation  to  Irrigation. 

(By  J.  W.  Wade.) 

Ladies  and  Gentlemen  of  the  Fourteenth  National  Irrigation 
Congress : 

Your  committee  on  program  has  seen  fit  to  put  within  the 
scope  of  one-half  hour  a  call  for  speeches  from  some  ten  State 
Engineers.  We  have  met  and  talked  over  this  matter  and  with 
perfect  unanimity  have  concluded  that  no  good  can  come  to 
the  congress,  no  honor  or  profit  to  us  from  so  hasty  a  review  of 
the  part  State  Engineers  are  taking,  and  must  of  necessity  take, 
in  working  out  the  system  under  which  water  is  to  be  distribut- 
ed with  justice  and  economy  among  users,  which  is  the  funda-. 
mental  requisite  to  success  and  contentment  in  any  irrigated 
region.  Therefore  it  has  seemed  expedient  that  one  of  our  num- 
ber speak  for  the  entire  membership  of  the  State  Engineers'  As- 
sociation, and  I  have  been  designated  to  perform  this  task. 

Wliile  the  congress  has  not  thought  it  wise  tQ  hear  more  at 
length   of  the  progress   of  irrigation   in   these   states,   from   the 
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view  point  of  the  State  Engineers,  we  are  glad  that  you  have 
honored  us  with  an  opportunity  to  take  at  least  some  humble 
part  in  the  effort  to  make  these  sessions  both  pleasing  and  profit- 
able. I  take  it  that  every  one  has  some  interest  in  the  success- 
ive steps  that  have  led  up  to  the  present  relationship  of  the  State 
Engineer  of  each  of  the  commonwealths  of  the  arid  and  semi- 
arid  region,  and  that  all  would  be  interested  to  hear  recounted 
some  of  the  conditions  and  characteristics  for  this  relationship. 

The  history  of  the  office  of  the  State  Engineer  in  connection 
with  the  states  of  this  great  region  is  necessarily  very  short, 
since  (excepting  in  the  case  of  California)  it  dates  no  further 
back  than  the  year  1881.  From  the  excellent  and  interesting 
bulletin  of  ]\lr.  R.  P.  Teele,  (U.  S.  Department  of  Agriculture, 
office  of  Experiment  Stations)  upon  "The  State  Engineer  and 
his  relation  to  Irrigation,"  we  gather  valuable  data  respecting 
these  appointments.  Mr.  Teele  tells  us  that  the  inception  of  the 
idea  of  this  office  is  due  to  a  long  series  of  discussions  and  pro- 
posals for  dift'erent  systems  of  public  control  of  irrigation  in 
the  state  of  California,  resulting  in  the  passage  of  a  law  ui  1878 
creating  the  office  of  State  Engineer,  specifically  for  the  purpose 
of  "'collectino;  data  as  to  water  resources  and  irrigable  lands 
within  this  state."  This  law,  after  varying  degrees  of  failure  and 
success,  was  annulled  after  a  period  of  ten  years  and  the  office 
of  State  Engineer,  in  relation  to  irrigation,  has  not  since  been 
revived,  although  California  has,  in  consequence  of  such  neglect, 
at  least  in  the  estimation  of  her  neighbors,  materially  suffered. 

In  the  year  1881  Colorado  created  the  office  of  State  Engineer 
and  put  in  charge  of  the  same  the  distribution  of  the  waters  of 
the  state.  This  law,  and  the  regulations  thereunder,  have  been 
modified  and  enlarged  commensurate  with  the  development  of 
irrigation  in  the  state,  until  at  this  time  the  duties  of  the  State 
Engineer  have  beei-;  so  multiplied  and  extended  that  80  assistants 
(in  the  field  and  office)  are  required  for  the  proper  administra- 
tion of  this  department. 

The  office  of  Territorial  Engineer  was  created  in  Wyoming 
in  the  year  1888,  with  duties  similar  to.  but  somewhat  more 
amplified,  than  those  of  the  same  office  in  Colorado,  and,  as  in 
the  latter  state,  the  duties  and  responsibilities  of  this  office  have, 
with  each  passing  year  made  increasing  demands  upon  the  time 
and  ability  of  the  State  Engineer. 

The  state  of  Nebraska  followed,  in   1892,  in  the  appomtment 
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propriation  and  distribution  of  all  public  waters,  and  to  this  end 
the  measurement  of  streams,  waterway  and  possible  storage  sites 
also  the  conducting-  of  hydrograph  and  topographic  surveys,  de- 
signed for  use  in  adjudication  suits,  also  keeping  of  record  of  such 
stream  measurements,  appropriations,  etc.,  so  that  in  time  every 
State  Engineer's  Office  may  become  the  depository  of  all  funda- 
mental records  touching  upon  the  title  to  the  use  of  water  for 
all  purposes.  Tn  addition  to  this  the  State  Engineer  is  entrusted 
with  the  duty  of  distributing  water  from  the  various  streams 
through  thousands  of  ditches,  for  which  numerous  assistants 
are  required.  The  guidance  of  these  assistants  falls  upon  the 
State  Engineer.  It  becomes  his  duty  to  encourage  and  counsel, 
to  criticise  and  discipline,  and  in  every  way  strive  for  the  efifi- 
ciency  of  the  administration  of  the  laws  governing  his  office.  A 
good  engineer  does  much  to  make  a  good  water  commissioner. 
State  Engineers  are  unfortunately  often  called  upon  to  perform 
duties  upon  the  construction  of  roads,  buildings  of  bridges,  es- 
tablishing county  boundaries,  etc.,  thereby  consuming  time  wnich 
ought  to  be  applied  directly  to  irrigation  matters. 

In  the  development  of  the  great  immigration  movement  of  the 
arid  region,  the  work  is  being  performed  in  part  under  federal 
supervision,  in  part  under  state  control,  and  in  no  inconsiderable 
part  by  the  efforts  of  private  individuals  or  corporations.  In 
this  joint  work  for  so  great  a  cause  it  is  hoped  and  believed  that 
State  Engineers  will  see  to  it  that  what  the  people  have  a  right 
to  expect  of  them  will  be  done,  and  that  in  every  possible  way 
their  efforts  may  conduce  to  the  fulfillment  of  a  prophecy  which 
might  be  applicable  here :  "In  the  wilderness  shall  waters  break 
out  *  *  and  the  parched  ground  shall  become  a  pool  anr* 
the  desert  shall  rejoice  and  blossom  as  the  rose." 


